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INDICTMENT - 75 Cr. 435 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


FRANK GRADY and JOHN JANKOWSKI, 


Defendants. 


The Grand Jury charges: 

1. From on or about January, 1970 up to and 
including the date of the filing of this indictment, in 
the Southern District of New York, FRANK GRADY and JOHN 
JANKOWSKI, the defendants, unlawfully, wilfully and 
knowingly, did combine conspire, confederate and agree 
together and with others to the Grand Jury ‘nown and 
unknown (hereinafter referred to as the “unindicted co- 
conspirators") to commit offenses against the United 
States, to wit, to violate Title 18, United States Code, 
Sections 922(m), 923 and 924(a). 

2. It was part of said conspiracy that the 


defendant FRANK GRADY would cause the defendant JOHN 


JANKOWSKI, a licensed firearms dealer doing business 


as J&J Bait Shop, 32 Yonkers Avenue, Yonkers, New York, 


INDICTMENT - 75 Cr. 435 


and the unindicted co-conspirators, to enter their names 
in the Federal Firearms Record, a record which the 
defendant JOHN JANKOWSKI was required to kee» pursuant 
to Title 18, United States Code, Section 923 and the 
regulations promulgated thereunder (hereinafter referred 
to as the "log book"), as the purchasers of .30 cal. 
semi-automatic rifles. 

It was further a part of said conspiracy 
that the defendant JOHN JANKOWSKI unlawfully, wilfully 
and knowingly would make false entries in, fail to make 
appropriate entries in and fail to properly maintain the 
log book in violation of Title 18, United States Code, 
Section 922(m), in that the unindicted co-conspirators 
and the defendant JOHN JANKOWSKI would falsely enter 
their names and addresses in the log book as ths true 
purchasers of .30 cal. semi-automatic rifles. 

4. It was further a part of said conspiracy 
that the defendant FRANK GRADY would issue to each of 
the unindicted co-conspirators a document which would 
purport to show that the unindicted co-conspirator had 
transferred to a third party each .30 cal. semi-automatic 


rifle allegedly purchasec by the unindicted co-conspirator 


at J&J Bait Shop, 32 Yonkers Avenue, Yonkers, New York. 
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° t w urther a part of said conspiracy 
that the defendant FRAN GRADY and the unindicted co- 
conspirators unlawfully, wilfully and knowingly would 

. export from the United States, arms, ammunition and 
implements of war, including the firearms allegedly 
purchased by the unindicted co-conspirators, in violation 
of Title 22, United States Code, Section 1934, without 
having first obtained a license therefore or written 
consent from the Department of State or an exemption 


from this requirement. 


OVERT ACTS 

In furtherance of said conspiracy and to effect 
the objects thereof, the followince overt acts were 
committed in the Southern District of New York: 

1. In or about May, 1970, the defendant, FRANK 
GRADY entered his name in the log book at J&J Bait Shop, 
32 Yonkers Avenue, Yonkers, New York, as the purchaser of 
two .30 cal. semi-automatic refles, numbers 172218 and 
173209, respectively. 

2. On or about May 6, 1970, an unindicted co- 


conspirator entered his name in the log book at J&J Bait - 


Shop, 32 Yonkers Avenue, Yonkers, Nev ‘ork as the 
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purchaser of two .30 cal. semi-automatic rifles, numbers 
169173 and 167659, respectively 

3. In or about May, 1970 an unindicted co- 
conspirator entered his name in the log book at J&J Bait 
Shop, 32 Yonkers Avenue, Yonkers, New York, as the 
purchaser of two .30 cal. semi-automatic rifles, numbers 
170426 and 172757, respectively. 

4. In or about May, 1970, an unindicted co- 
conspirator entered hic name in the log book at J&J Bait 
Shop, 32 Yonkers Avenue, Yonkers, New York as the pur- 
chaser of two .30 cal. semi-automatic rifles, numbers 
168111 and 167661, respectively. 

5. In or about May, 1970 and in or about July, 
1970, an unindictea co-conspirator entered his name in 
the log book at J&J Jiait Shop, 32 Yonkers Avenue, Yonkers, 
New York as the purchaser >7f two -30 cal. semi-automatic 
rifles, numbers 171189 and 171776, respectively. 

6. On or about May 7, 15°76, JOHN TANKOWSKI, 


the defenda’’ evr.-cred his name in the log book at the 


J&J Bait Shop, 32 Yonkers Avenue, Yonkers, New York as — 


Pa 
the purchaser of one .30 cal. semi-automatic riffe, 


number 172315. 
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On or about July 19, 1970, an unindicted 
co-conspirator entered his name in the log book at the 
J&J Bait Shop, 32 Yonkers Avenue, Yonkers, New York, 
as the purchaser of two .30 cal. semi-automatic rifles, 
numbers 169302 and 171900, respectively. 

8. On or about July 20, 1970, an unindicted 


co-conspirator entered his name in the log book at J&J 


Bait Shop, Yonkers Avenue Yonkers, New York as the 


purchaser of two .30 cal. semi-automatic rifles, numbers 
168666 and 170094, -espectively. 

9. On or about July 21, 1970, an unindicted 
co-conspirator entered his name in the log book at J&J 
Bait Shop, 32 Yonkers Avenue, Yonkers, New York as the 
purchaser of two .30 cal. semi-automatic rifles, numbers 
166438 and .71744, respectively. 

10. On or about July 22, 1970, an unindicted 
co-conspirator entered his name in the log book at J&J 
New York as the 
purchaser of ¢ > .30 cal. semi-automatic rifles, numbers 
169603 and 170891, respectively. 
ll. On or about July 24, 1970, an unindicted 
co-conspirator entered his name in the log book at J&J 


Bait Shop, 32 Yonkers Avenue, Yonkers, New York as the 


l2a 


INDICTMENT - 75 Cr. 435 


purchaser of one .30 cal. semi-automatic rifle, number 
170633. 
(Title 18, United States Code, Section 371.) 
TWO THROUGH EIcerpen 

The Grank Jury further charges: 

On or about the dates hereinafter set forth, 
in the Southern District of New York, JOHN JANKOWSKI, 
Who at all times relevant to this indictment was a 
licensed dealer in firearms doing business as JaJ Bait 
Shop, 32 Yonkers Avenue, Yonkers, New York, and FRANK 
GRADY, the defendants, unlawfully, wilfully and know- 
ingly did make and cause to be made false entries in 
records which were required to be kept pursuant to 
Section 925 of Title 18, United States Code ana “egu- 


lations promulgated thereunder, to wit, the log book, 


and did fail and cause to fail to make appropriate 


entries in, and to maintain said records with respect 
to the transfer of the firearms hereinafter identified 


in Counts Two through Eighteen: 
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Universal Firearms 
Corporation 

-30 cal. Semi- 
Automatic Rifle 
Serial Number 
169173 

167659 

170426 

168111 

171189 

172767 

167661 

169302 

171900 

168666 

170094 


166438 


171744 


July 


(Title 18, United States Code, Sections 2, 922(m) 
and 924 (a); Title 26, Code of Federal Regulations, 
Section 178.125(e).) 
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COUNTS NINETEEN THROUGH TWENTY ' IGET 

The Grand Jury further charges: 

During the period between May 1, 1970 and the 
date of the filing of this indictment, in the Southern 
District of New York and elsewhere, the defendant FRANK 
GRADY unlawfully, wilfully and knowingly did export 
from the United States the firearms on the United States 
Munitions List hereinafter identified in counts Nineteen 
through Twenty-Eight of this indictment, without first 
having obtained a license therefore or written approval 


therefore from the Department of State or an exemption 


from such -requirements: 


Universal Firearms 
Corporation 

.30 Cal. Semi-Auto- 
watic Rifle Number 
169173 

167659 

168111 

171189 

167661 

171900 

170094 

166438 

170633 

172218 
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(Title 22, United States Code, Section 1934: 
Title 22, Code of Federal Regulations, 


Sections 121 et seg.; Title 18, United States 
Code, Section 2.) 


The Grard Jury further charges: 

During the period between May 1, 1970 and 
the date of the filing of this indictment, in the 
Southern District of New York, the defendant FRANK 
GRADY unlawfully, wilfully and knowingly did exdeavor 
by means of bribery, misrepresentation, inti-: dati Ye 
force and threats of force to obstruct, delay and 
prevent a person from communicating information 
relating to criminal violations of the firearms and 
munitions control laws of the United States to inves- 


tigators duly authorized to engage in investigations 


th 


of such violations. 


(Title 18, United States Code, Section Eek) 


KS A 


Foreman PAUL J. CURRAN 


United States Attorney 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
UNITED STATES OF AMERICA 

- VvV- 
FRANK GRADY and JOHN JANKOWSKI, 


Defendants. 


From on or about January, 1970 up to and 
including the date of the filing of this indictment, 
in the Southern District of New York, FRANK GRADY and 
JOHN JANKOWSKI, the defendants, unlawfully, wilfully 
and knowingly, did combine, conspire, confederate and 
agree together and with othe:s to the Grand Jury known 
and unknown to commit offenses against the United 
States, to wit, to violate Title 18, United States 
Code, Sections 922(m) and 923. 

2. It was part of said conspiracy that the 


defendant JOHN JANKOWSKI, a licensed firearms dealer 


doing business as J&J Bait Shop, 32 Yonkers Avenue, 


Yonkers, New York, unlawfully, wilfully and knowingly 
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would make false entries in, fail to make appropriate 
entries in and fail to properly maintain the Federal 
Firearms Record, a record of the names of purchasers 
of firearms which the defendant JOHN JANKOWSKI was 
required to keep pursuant to Title 18, United States 
Code, Section 923 and the regulations promulgated 
thereunder (hereinafter referred to as the “log book"), 
in violation of Title 18, United States Code, Section 
922(m). 

It was further a part of said conspiracy 
that the defendants FRANK GRADY and JOHN JANKOWSKI, 
would and did cause to be entered in the log book, as 


the purchasers of .30 caliber semi-automatic rifles, 


the names of persons who had not in fact purchased 


said ricles. 

4. It was further a part of said conspiracy 
that the defendant FRANK GRADY would issue to each 
person whose name was entered in the log book as 
described above a document which indicated that each 
such person had transferred to a third party the .30 
caliber semi-automatic rifles shown in the log book 


as purchased by him. 
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OVERT ACTS 

In furtherance of said conspiracy and to 
effect the objects thereof, the following overt acts 
were committed in the Southern District of New York.: 

1. On or about May 4, 1970 and on or about 
May 7, 1970, the defendant FRANK GRADY entered his 
name in the log book at J&J Bait Shop, 32 Yonkers 
Avenue, Yonkers, New York, as the purchaser of two .30 
caliber semi-avtomatic rifles, numbers 172218 and 
173209, respectively. 

2. On or about May 6, 1970, the defendants 


FRANK GRADY and JOHN JANKOWSKI caused a person to enter 


his name in the log book at J&J Bait Shop, 32 Yonkers 


Avenue, Yonkers, New York as the purchaser of two .30 
caliber semi-automatic rifles, numbers 169173 and 
167659, respectively, when in fact such person was not 
the true purchaser. 

3. On or about May 6, 1970, the defendants 
FRANK GRADY and JOHN JANKOWSKI caused a person to enter 
his name in the log book at J&J Bait Shop, 32 Yonkers 
Avenue, Yonkers, New York, as the purchaser of two .30 
caliber semi-automatic rifles, numbers 170426 and 


172767, respectively, when in fact such person was not 
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the true purchaser. 

4. On or about May 6, 1970, the defendants 
FRANK GRADY and JOHN JANKOWSKI caused a person to enter 
his name in the log book at J&J Bait Shop, 32 Yonkers 
Avenue, Yonkers, New York as the purchaser of two .30 
caliber semi-automatic rifles, numbers 168111 and 
167663, respectively, when in fact such person was not 
the true purchaser. 

On or about May 6, 1970 and on or about 


July 21, 1970, the defendants FRANK GRADY and JOHN 


JANKOWSKI caused a person Lo enter his name in the log 


book at J&J Bait Shop, 32 Yonkers Avenue, Yonkers, 

New York as the purchaser of two .30 caliver semi-auto- 
matic rifles, numpers 171189 and 171776, respectively, 
when in fact such person was not the true purchaser. 

6. On or about May 7, 1970, JOHN JANKOWSKI, 
the defendant, entered his name in the log book at the 
J&J Bait Shot, 32 Yonkers Avenue, Yonkers, New York 
as the purchaser of one .30 caliber semi-automatic rifle, 
number 172315. 


(Title 18, United States Code, Section 371.) 
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COUNTS TWO THROUGH EIGHTEEN 
SN _ EIGHTEEN 


The Grand Jury further charges: 

On or about the dates hereinafter set forth, 
in the Southern District of New York, JOHN JANKOWS iI, 
Who at all times relevant to this indictment was a 
licensed dealer in firearms doing business as J&J Bait 
Shop, 32 Yonkers Avenue, Yonkers, New York, and FRANK 
GRADY, the defendants, unlawfully, wilfully and know- 

ingiy did make and cause to be made false entries in 

records which the defendant JOHN JANKOWSKI was re- 
quired to keep pursuant to Section 923 of Title 18, 
United States Code and regulations promulgated there- 


under, to wit, the Federa} Firearms Record, and did 


fail and cause to fail to make appropriate entries 
pe 


in and to maintain said record with respect to the 
transfer of the firearms hereinafter identified in 
Counts Two through Eighteen: 


Universal Firearms 
Corporation 

-30 Caliber Semi- 
Automatic Rifle 


Date Serial Number 
Date mer 
May 6, 1970 169173 


May 6, 1970 167659 
May 6, 1970 170426 


INDICTMENT 


Universal Firearms 
Corporation 
.30 Caliber Semi- 
Automatic Rifle 
Serial Number 
197, 168111 
1970 171189 
1970 172767 
1970 167661 
1970 169302 
1970 171900 
1970 168666 
1970 170094 
1970 166438 
1979 171744 
1970 171776 
1970 169603 
1970 170891 
1970 170633 
Title 18, United States Code, Sections 2, 922(m) 
and 924(a); Title 26, Code of Federal Regulations, 


Section 178.125(e).) 


COUNT NINETEEN 


The Grand Jury further charges: 


During the period between May 1, 1970 and 


the date of the filing of this indictment, in the 
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ithern District of New York and elsewhere, the defen- 


dant FRANK GRADY unlawfully, wilfully and knowingly 


dic export from the United States the firearms on the 
United States Munitions List hereinafter 

without first having obtained a license theref r cor 
written approval therefor from the Department of State 
or an exemptior from such requirements: 


Universal Firearms Corporation 
-30 Caliber Semi-Automatic 
Rifle Number 


169173 
167659 
168111 
171189 
167661 
171900 
170094 
166438 
170633 


172218 
(Title 22, United States Code, Section 1934; 
Title 22, Code of Federal Regulations, 
Sections 121 et seq.; Title 18, United States 
Code, Section 2.) 
COUNT TWENTY 
The Grand Jury further charae-c: 


During the period between October 24, 1973 
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COUNT TWENTY 

The Grand Jury further charges: 

During the period between October 24, 1973 
and September 5, 1974, in the Southern District of 
New York, the defendant FRANK GRADY unlawfully, wil 
fully and knowingly did endeavor by means of bribery, 
misrepresentation, intimidation, force and threats 
of force to obstruct, delay and prevent Edward 
McMorris from communicatine information relating to 
criminal violations of the firearms and munitions 
control laws of the United States to investigators 
duly authorized to engage in investigations of such 
violations. 


(Title 18, United States Code, Section 1510.) 


Foreman ROBERT B. FISKE, UR. 
United Scates Attorney 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA :HON. CHARLES L. BRIEANT 


District Judge 
vs. : and a Jury 


FRANK GRADY and JOHN JANKOWSKI, : 76 CRIM. 227 (CLB) 


Defendants. 


’ 


New York, March 8,9,10,11, 1976 


sh 12, 1976 


STENOGRAPHER'S MINUTES 
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APPEARANCES: 


| ROBERT B. FISKE, JR., ESQ. 
United States Attorney for the 
Southern Districe of New York : 
~ 16 BY: MICHAEL Q. CAREY, ESQ., . 
Assistant United States Attorney 


17 
: O*DWYER & BERNSTEIN, ESQS. 
18 Attorneys for defendant Grady : 
eee BY: FRANK DURKAN, ESQ., 
19 THOMAS A. HOLMAN, ESQ., 
Of Counsel 
20 


KENNETH BRUCE, ESQ., 
Attorney for defendant Jankowski 
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SOUTHERN D!I>iRICT COURT REPORTERS, US COURTHOSI 
FOLEY SQUARE. NEW YORK NY - 791-1020 


37 

(A jury was duly empaneled and sworn.) 

(Mr. Carey made an opening statement on behalf 
of the government.) 

(Mr. Durkan made an opening statement on behalf 
of the cefendant Grady.) 

(Mr. Bruce made an opening statement on behalf 
of the defendant Jankowski.) 

THE COURT: Mr. Carey, you may call your first 
witness. 

MR. DURKAN: If your Honor please, I have a 
motion which I would like to make out of the presence of 
the jury. Maybe we can do it at the side bar. 

THE COURT: All right. 


(At the side bar.) 


MR. DURKAN: Does your Honor have any objection | 


if Mr. Holman speu”>3? 

THE COURT: Not at all, but I would like anyone | 
speaking to speak softly enough and face the reporter, 
rather than the jury. 

MR. HOLMAN: At this time the defendant Grady 
would move to dismiss Count 19, your Honor, based on the 
opening stétement of the government. The only evidence 
that they intend -- the only proof they intend to offer 
with respect to Count 19 is that Mr. Grady told some 
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O'Brien-direct 


O° BRIEN, called as a witness 


3 on beh:lf of the aqovernment, havina heen first 
4 | duly sworn, testified as follows: 
5 DIRECT EXAMINATION 
6 
BY MR. CARFY: 
’ fe) Mr, O' rien, what is your profess: 1n? 
8 | ' 
| A I work for the City of Yonkers. Uner yed 
| ¥ 
aah : ’ 
| now, laid off. * 
| 
10 | s . 
THF. COURT: What did vou do for the Citv? 
My THF WITNESS: Janitor, Recreation Department. 
12 : 
.@) When were ycu last emnloved hv the Citv of 
1 
3 Yonkers? 
~ 14 | 
A January 16th, this vear. 
| fa) For how lonq prior to that had vou heen 2 
16 
employed by the City of Yonkers? 
17 ( 
A 16-1/2 years. 
us @) Do you know a man by the name of Frank Gradv? 
19 | 
A Yes. 
20 | ; : 
*, a) Do you see him in this courtroom? 
21 
A I do. 
22 . ; 
1a) Would vou please indicate to the jurv andto 


the Court where you see him seated? 


A Over t. e with the nurple shirt. 


MR. CAREY: Mr. Durkan? 
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O'Rrien ~ rect 
May the record tect that the witness has 
identified the defendant Grady? 
THF COURT: Yes, the record will so indicate. 


a) When did you first meet Frank Gradv? 


A 1 knew him almost all my life, I auess. 
‘@) Directing vour attention to the first half of 
1979 did there come a time when Frank Gradv asked you to do 


favor for him? 


MR. DURKAN: Objection to the form. 
COURT: Overr™ i. 

MR. DURKAN: I am objecting to the form 
the question. 

THE COURT: am overruling the objection 
form. Let's ges ca with this trial. 

Dia he say to you in words or substance he would 
like vou to de him a favor? 


TFH WITNESS: Pardon me? 


THE COURT: Frame another question, Mr. Carey. 


) In the early part of 1979 did you and Frank 
have a discussion about doing somethina for him? 
A Yes. 
fe) When did you have that discussion? 

The early part of May, 1970, I auess. 


And where did vou have that discussion? 
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A Numerous places. Different bars. We were 
putting on shoes. 

@) I am sorry, what did you say? 

A We were putting on shoes at that time. 

And who was present at these: discussions? 
Frank, myself, John Caseey, Billy Dennehy, 
Tom Duffy, Martin Lyons, a few other peo; le I can't recail 
riqht now. 

a) And when you say you were puttina on shows 
would you please tell the jury who was puttine on what kine 
of shows? 

A Tor Duffy was putting on 1 ctle minstrels,like, 


forthe Irish causes, to send money over to the peuple in 


Ireland in six counties. 


@) Was there an orqanization that was runnina those 
minstrels? 
A Not at that time? 
What, if anythina, did Franr Grady say to 
you and what did you sav to him on these occasions when he 
asked you to do somethina for him? 
THE CCURT: Can't we take them cone at a time? 
@) Do you recall the first time when Frank Gradv asked 
you to do something for him? | 


A When he come up to where I worked after me, ves. 
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a) Would you please tell the jurv who was present 


at that cime? 
A Martin McCarthy, myself and Frank. 
MR. DNURKATI: May we have the date fixed, vour 
at least 
When in 1979 did that hapnen? 
A The first week of May. Farlv part of Mav. 
a) Would you tell the jurv what, if anvthina, 
you, Frank Grady and Martin McCarthy said at that time? 
A You are getting ahead of yourself now. 
MR. BRUCF: I object, Judae. 
THE COURT: I will take it suhject to con- 
nection. 
QO Please tell the jury what happened at that 
and then we can qo back. 
A He wanted me to ao down -- 
MR. BRUCF: Objection unless he snecifies who. 
THE WITNESS: Frank Grady and Martin Mec Carthv 
tried to convince me -- 


THE COURT: What did they say to vou in sub- 


THE WITNESS: They wanted me to qo down and sian 
for two rifles. 


THE COURT: They told you that? 
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THF WITNESS: Yes. 


THE COURT: Who of them told vou that? 
rtin MeCarthy and Frank Grandv 
THE COURT: They each told vou that? 
THY WITNESS: They tried to convince me to ao 
and sign. It was legal. 
9) What else did they say to vou? 
A I said no. I have a Civil Service joh. 
I didn't want to cet mixed up with this aun stuff. 
o What else did they say to you when they told you 
that? 

They aqot kind of huffv. T didn't want to start 
no trouble, so Martin ard I went down. Frank said he was 
already there, he sianed, and for us to ao down and sian. 

It is legal, they said. I knew nothing about the law, 
guns laws or any other law. Thev convinced me it was 
legal. 

I went down and sianed the hook. 

Was this the first time vou discussed it? 

This was after. 

When hefore thet had vou discussed it with them? 

A At one of the meetings. I can't be sure where the 
meetina was held. Martin Lyons said that thinas were 
pretty rough over there, which thev were at that time. 
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The people were taking a very had heating and there was no 
help coming from nobody. So we had to send some stuff over 


to those people. 


(a) "Who said that, Martin I.vons? 
A Martin Lyons. 
nN Who else was present at that time? 
Frank Grady, myself, Rillv Dennehv, John Casev, 
Martin McCarthv, a few other r »ople I can't recali richt 
now. 
9 What else was said by anyone else that was 
present includina Frank Grady, at that tim-? 
We all agreed that this had to he, but in a 
leqal way. As long as nobody got involved, because we 


were all new to this stuff. We didn't know about anv kind 


of Jaws at all hut we were convinced to ao in and sian the hook 


and every thina would he all richt. 

(a) And was Martin McCarthy and Frank Grady who cor- 
vinced you of that? 

A When they came up to aet me to ao down. 

oO When before that,if at all, did vou have anv othe 
discussions about sicninq for these rifles? 

A Well, Martin asked me do I know the man up on 
Yonkers Avenue. I said yes. John, John Jankowski. 


‘9) And who was that Martin vou just referred to? 
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A Lyons. So I said that John is a verv aood 

man and he understands the situation hecause he was in 
prison -- 

MR.BRUCF: I object to wrat he understands. 

THF COURT: Well, I will cake it subject to con- 
nection as to your client and you have a reserved motion to 
strike. 


The jurv will wav careful attention to the fact 


that according to thiswitness Mr. Jankowski was not present 


at tne time this statement was made. The witness testified 
Mr. Gradv and others were rresent hut mot “r. Jankowski. 
It is important for vou to keen these matters clear in vour 
minds. 

Go ahead, Mr. Carev. 

Please continue to tell the jurv what it was 

Said at that time. 
A I said that I kno” Mr. Jankowski, John. 

He was in a Russian prison camn. He understands what the 
neople in Ireland are qoino throuch hecause he went throuch 
the same thina. He has scars all over his hody to rnrove 
st. So I brouqht Martin down, Lyons, introduced him to 
him. John said that evervthinq has to he -- for every 
two auns that leave here vou have to sion. TI want a 
Sianature for evervhody. 
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COURT: Who told vou that? 
THE WITNESS: Mr. Jankowski. 
THE COURT: Who was present at that time? 
THE WITNESS: Lvons and mvself, I quess. 
Do vou see Mr. Jankowski in his cortroom? 
John riqht there, yes. 
Could you describe how he's dressed? 
Brown suit, vellow shirt. 
Mk. CAREY: May the record reflect the witness 
nee ddentisios the defendant Jankowski? 
TIE COURT: Yes, the record will so indicate. 
ra) Now, vou said earlier there was a time when vou 


yourself went down to John Jankowski's store. Would you 


please tell the jury where that store is located? 


A Yonkers Avenue, 34 Yonkers Avenue. I foroet the) 


exact address. 
‘2 Do vou know the name of the store? 
J & 7 Rait Shop. 


Did there come a time when vou entered the 


Martin McCarthy and I went down to sian the 


Who was present in the store when vou entered? 
John Jankowski, Martin McCarthy and mvself. 
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Would vou please tell the jurv what, if anvthina, 
was said or done at that time hv those neonle who were 
present? 

A We come -- 

MR. DURKAN: I object to anythina that was said 
as not binding on Grady. 

THF COURT: You have a reserve motion to strike 
end I am taking it subject to connection. 

Nere aaqain, members of the jurv, this is an 
incident of which the witness has testifiee that Mr. Jankowski 
was there but Mr. Grady was not there. 

Go ahead, sir. 

a) Mr. O'Rriend, please te’l the jurv whatwas said 


and done by the neople who were present? 


1 went down, McCarthv, myself, went 


store. Frank was up the street near the bath house. 
4 


in to sian the hook. 


0 Who said that? 


Me or Martin McCarthy, eractlyv who said it. 


Who did you say that to? 


MR. MIRKAN: He said we went in to sian the 


He didn't sav anvone said it to him. 


THE COURT: Let us aqet it straicht. When vou 
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went into the store what, if anvthing, did vou say and what 
did Martin say and what, if anvthinoa, if Mr. Jankowski sav? 

THR WITNESS: WE id hz : in to sicn 
the book. 

THE COURT: One of you said that? 

THE WIT -: Fither me or Martin Me Cr 
John aot out the hook, Martin sianed first and then 
I sianed after “Martin. 

a) Did vou see Mr. McCerthv sian the hook? 


A Yes. I was tu the left o him -- to the 


% What, if anvthina, did Mr. Jankowski say about 


the time you were sianing the hook? 


He said "Jack, you don't have to sian the 


Martin savs, "He's here with me, he has to siqn 


I was working at that time. I didn't want to 
causé any trouble. 

I said "John, it is perfectlv leaal. Those 
people convinced me it is leaal. I will sian the hook 
just to keep the peace.” 

I sianed the hook twice. 


Did anything else hapren or was anything else 
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while you were in teh store? 


A No. As soon as I sinned I walked out and went 


to work. 
Did Pay any money to Mr. Jankowski for the 
which sianed? 


N 


os 


Did M Jankowski ask vou to pay him for the 
which siaqaned? 
No. 


ever see the rifle for which vou siaqned? 


you ever authorize anvhodyv else to receive 
that weapon, that rifle for you? 
A No. 
Do vou know whatever hannened to 
No. 
Did there come a time after vou sianed Mr. 
Jankowski's bock wher vou spoke to Mr. Grady about it? 
There was a meetina a few davs after un in 
the Chippawa Club. thev came up to form a chapter of 
Northern Aid then, ahout mavbe threeor four davs after. 
@) Tell the jury what the Chinnawa Club is and where 
located? 


A 6th Ward Nemocratic Cluh in “lorth Yonkers. 
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ive] 


2 @) Please tell the jur, nat the Northern Aid | 

! 

| 

| Committee was that they were qoina to form? | 
| 
| 


4 A Relief committee to hely the peonle of Northern 
5 | Ireland. 
) \ ae 28. -= tr t committee 
- 
- A Irish Northern Aid Committee. 
; . } 9) Who, if anyone, was present at that meetina? 
¢ | 
i 
° 9 I A Myself, Prank Gradv, Martin McCarthv, some fireman, 
| 
’ | 
10 ! I don't now who he was, John Casev, Mart Mc Carthy, Martin 
1 | 
ee Lyons, Mike Flannerv, John McGowan, Jack McCarthy and a few 
12 others I can't recall. 
13 \ @) Was Mr. Dennehy there? 
14 | A Yes. | 
IS | 9) What is Mr. Dennehy's full name? | 
16 A Biliy, William. 
uM @) Would you please tell the jury what, if anvthina, | 
| 
18 was said or done hy vou at that meetina? 
H 
19 I A They were talking about forming a chapter of | 
20 Trish Northern Aid and I just wanted -- T was supnosed to 
“* 21 
| be aiven that nicht a paper, a transfer naper. The ones that 
22 I sianed for were 'urchased -- was transferred to this 
1! . s P 
ee 23 man. So either ifartin Lyons or Frank Gradv aave me a apner 
i 
ya 


and said "Jack, anyhody ask you anv questions ahout the 


rifles you purchased, you transferred them to this wrson.”" 
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10 


1] 


20 


21 


rdbr 14 O'R rien-direct 
I forget *he first name. Armstrong was the last name. 
I just siqned mv name there and tnat was it. The rest | 
was all filled in for me. 
a) Did varhave anything to do with the transfer 


of the rifles indicated on that dncument? 


A Nothina whatsoever. 

a) Was that document typed or handwritten? 

A Typed. 

oO Any portions of it which were handwritten? 

A Not that I recall. 

(@) Did there come a time when you sianed it or were 


asked to sign it? 
A Right there it was handed to me. Just my nmae. 
) When you went into Mr. Cankowski's store, to take 
you back, did Mr. Jankowski ever ask vou whv vou were there? 
A He knew. We discussed it. 
THE COURT: No. Just answer the attornev's 
question. Did he ever ask you whv vou were there? 


THE WETNESS: No. 


a) On how many occasions did vou ao to Mr. JJankowski’s 
store? 

A Ouite often. I boucaht my lotterv tickets 
there. 

@) How often did you qo there and sian his hook as a 
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purchaser of a weapon? 


A Just once. 


(a) How many weapons did vou sian for at that time? 

A Two. 

9) How many weapons did Martin McCarthv sian for 
at that time? 


Two. 


Did you see Mr. McCarthy pay Mr. Jankowski 


No. 

Nid you see Mr. McCarthv receive anv rifle? 

No. 

Did you hear Mr. Jankowski ask Mr. McCarthv to pay 
for a rifle? 

A No. 

@) When you were in Mr. Jankowski's store did voumake 
any written or mental note of the serial numbers of the 
weapons for which vou sianed? 

A Yo. 

0 show you what has heen pre-marked as Government | 
Exhibit 9 for identification and I direct vour attention to 
pages 8 and 9. Can you identify that? 


A That's mv sianature and address, hoth places. 


| 


MR. CAREY: The witness has indicated two lines 
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on which appear the name John J. O'Rrien, and@ the address 
25 Overlook Terrace, Yonkers, New York. 
THE WITNESS: Right. 
Is that a signature which you put ir 
That's my siqnature, riaht. 
And what is this document? 
MR. DURKAN: Ohjection. 
THE COURT: If he knows. 
Federal Firearms Record. 
And is this the record which vou siocned at 
John Jankowski's store? 
A It must be. 
MR. DURKAN: Ohjection what it must he. 
THE COURT: Yes, I will strike it cut. The part 
of the answer where he says that my name is there will stand. 
Is that your siconature is what he is askina vou? 
THE WITNFSS: Yes, your Fonor. 

a) Mr. o'Rrien, I show vou what has heen marked 
Government's Fxhibit 9-A for identification. Is that a 
complete anc accurate enlarcement of nanes 8 and 2 
of Government Fxhibit 2? 

A Riaht. 

MR. CARFY: Your Honor, Government offers 
Government Exhihits 9 and 9-A, each for identification, in 


42a 


SOUTHERN DISTRICT COURT REPORTERS. US COURTHOI's| 
FOLEY SQUARE. NEW YORK. NY = 791-1020 


rdbr 17 O'Brien-direct 


evidence. 


THF COURT: Why don't you wait for the onvortunityv 
| 


for counse to look at it and I will take them up later. 


MR. CARRY: I wanted to aive the jurv the 
opportunity to see the entries made hv Mr. O'Rrien as’ thev 
questioned him about it. 

THE COURT: Show it to counsel. 

Any objection to the hook? 

MR. DURKAN: Are we dealing with one exhibit 
or two? 

THE COURT: As I understand it,we are dealing with 
the same exhihit. One is a photoaraphic hlowun of the siana- 


tures. 
| 
! 


MR. DURKAN: If your Honor pleases, I will object) 
to a photographic hlowun. We have the allenqed real siana- 
ture here. 

THE COURT: You wildl have an onrortunitv to comnare 
the nhotoaraphic blowup to see if it is an accurate comnar- 
ison. 

This witness didn't make the nhotoaraph. 

MR. CAREY: No, your Wonor. 

THF COURT: Any objection to Fxhibit 9%? 

MR. DURKAN: I have no objection, your Honor, 


to that portion of the exhihit which bears the witness' 
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Siqnature that he has identified. T am objectina to 


any of the rest of it. 
THE COURT: Overruled. 
aboutvou, Mr. Bruce? 
BRUCE: T jOin in the objection. 
COURT: Same rulina. 
DURKAN : May we have a side har on this, 
your Honor? 
THF COURT: Yes. 
Members of the jury, vou mav take 
Don't discuss the case. 
(Jury leaves.) 

You see, the rule of comrleteness 
woule permit the entire pace to come in. I don't see what 
the objection is. 

MR. DURKAN: I do have a specific objection. 
Your Honor, this race of the document which has heen 
identified over my objection as the Federal Firearms 
Record contains a whole list -- 

THE COURT: It savs right on its face that's what 
it is, doesn’t it? 

MR. DUPKAN: That's what it savs here. On the 
part where he sinned his name, richt-hand Side, nace 9, it has 
a whole list of names, at least ones that have heen 
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mentioned in this trial. Startinoa with Frank Grady, which is 


| 


the second or third from the ton. rnunnine al) the wav to the 


| 
bottom. To admit the entire page into the record mav he | 
| 


prejudicial hecause some of the entries that are in there in| 
' 
that pace are concerned with counts that the ™.S. Attornev 


has moved to receive and which mav well he dismissed at the 


end of the government's case, assumina no testimonv comes 


| in as to them. 

THE COURT: If it is necessary tonive a clarifvina 
instruction at the end of the case ahout to what purpose 
this exhibit may he used, I will entertain an application 
for such a request. 

I must say to you that it is a record which the 
law requires to be kept. It is, on its face, anneears to 
be genuine and this witness identified it. 

He said he was here to sian the hook and he siane@ 
it and his sionature is on there. 

| 

You know, all evidence is nrejudicial. That's 
what Judae Learned Hand isavs. 

MR. DURKAN: O'Rrien savs it is a Federal 
Firearm Record. How do we know that's what it is? 

THE COURT: I assume he will have an aaqent 
testify to that. 


MR. HOLMAN: It should come in now. 
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THE COuRT: Let's not concern ourselves with 
that type of problem. We have enouch serious ones. 
MR. BRUCE: I join in my colleaane's position that 
this constitutes an excertion to the hearsav rule, and 
if it is aoing to be an exception to the hearsav rule it 
must be rigidly qualified in order to be introduced under 
I know the government is trvina to aet it 
recore kept in the usual course of business. 
THE COURT: Mr. Rrien has testified, and there 
to dishelieve this part of his testimony, that 
this ook was in the store, that it hore on the ton left-hand 
page the indication Federal Firearms Record, and that he said 
we are here to sianthe hook and he and the co-defendant 
Grady then sianed the hook then and there in the store. 
That would make it admissihle even if it were onlv a 
Blumbera 
You said the co. defendant acreed. 
I assume you meant the other man MeCarthv. 
THF COURT: No, I don't. Gradv's sianature is 
too. He t. ld this witness. 


However, I will stand corrected. 


MR. CARFY: What your Honor is referrina to is 


this witness' testimony that Grady told him that he had alread 


Siqned. 
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THE COURT: Yes. Mr. Durkan is quite correct. 
All richt, can w: finish this witness before we 
break forthe day? understand Mr. Bruce has a date with 


another judce. 


THF COURT: We will call and tell) him vou will he| 
| 
a little bit late. | 
We will be in recess for about five minutes. | 
(Recess. ) | 
(In open court, jury not present.) | 
THE COURT: Have counsel had an opportunity to 
look at the documents? 
MR. DURKAN: It is irrelevant and immaterial. 
THE COURT: I will instruct the jury that 
the enlarcgement is not the best evidence. Tt is only for the| 
convenience in following the testimony. 


If you have any enlargements show it to counsel 


| 
; 
tonight. | 


MR. DURKAN: While we are on the record, I ohiect 
not only to its irrelevancy but it contains material which 


is a subject matter of vroof here and is heing offered, I 


presume, as proof -- 
THE COURT: I will aive a limiting instruction 
as to all entries which are not authenticated. The entire 
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page can come in and the enlaraqement is onlv for convenience. 
It has no qreater evidentiarv value simplv hecause it has 
heen blown up. Practically te]] them that in those 
words. 
don't flash these thinas withont 
aiving rtunitv to see them fi 
CARFY: The jury had not 

They only saw the hack of 

MR.DURKAN: I have the same ohjection to this 

too, your Honor. 

THF COURT: He 

(Jury nresent. ) 

THE COURT: Members of at! Court is 
receivina in evidence Fxhibit 9, which is s from a hoot, 
two open nages facinoe each other, ahout which this witness has 
Just testified. I want to caution vou that vou can onlv 
consider those entries r lines in the nacre ahout which there 
is testimony and vou can't draw anv inference ahout entries 

on the nace as to which there is no evidence. 

Also the Attorney has sort of a photocranhic 
blow up. Now : being used so ‘lv for convenience 
in the trial. no senarate evidentiarv value hv 


itself whatsoever. is just a convenience in handlinea 


papers so more than one person can look at them at a time. 


48a 


SOUTHERN Diy! RICT COURT REPORTERS US COURTHON's 
FOLEY SQUARE NEW YORK NY -— Tl-i0, 


rdbr 23 O'Brien-direct 


You must not draw any inference about a document simply 


because it has been hlown up prhotoaraphicallv for conven- 


ience. The real evidence in the case is the oriainal docu- 


ment, but you can use blow-uns for photoaraphic enlaraements 
as a matter of convenience. Tnat’s all ite is fer. Tt 
doesn't have any deep meaning or any special sienificance. 
All riaht. 
Receive 9 and 9-A, 
(Government's Exhibits 9 and 9-A were received 
in evidence.) 
MR. CAREY: Your Honor, I am attemntina to held 
this up so the jury will he able to see it. 
9 Mr. O'Rrien, can vou swivel in vour chair and point 
out to the jury where -our name appears in the enlarcement 
marked Government Exhibit 9-A? 
A Here and here. 
MR. CAREY: Indicatina the two lines with the 
names John J. O'Brien appearina. 
THE COURT: That is your sianature apnearina in 
each case? 
THE WITNESS: Riqht, yvour Honor. 
ia) Tell the .urv which prortions of those two 
lines from the left side of Government fxhibit 9-A to 


far right side vou yourself completed. 
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My name and address. 
And did vou also . 2m) late section to 
your name? 
Not that I can recall, 
Oo And is that vour true name and was’ that 
that time vour true address? 
That is richt. 
Oo Were yarthe rurchaser of the Universal “-1l carbine 
located next to your name? 
My No. 
MR. DURKAN: Objection. 
THE COURT: ’ l sustain the objection. 
for a conclusion. Strike out the answer. 
Was it the Universal M-1 carbine listed on that 


to the left of vour name ever transferred 


I show voli Government's 


cation. Can you identify that? 


A That's the narer that was handed to me 
the Chinrawa Club. I was told that I transferred these -- 
anybody ask me any questions I transferred these rifles to 
Patrick Armstrona. My name on and on the hottom 
I siqned and that was it. 
MP. CARFY: The covernment offers Government 
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rebr 25 N'Rrien-direct 
Exhibit 19 in evidence. 
i 

MR. DURKAN: T ohject to it, vour Honor. 
He said it was handed to him bv either Gracy or Lyons. He 
didn't know which one. 

THE COURT: Would vou tell us acain who was 
present when this was handed to vou? 

THE WITNFSS: Martin Lyons, Frank Grady, mvself, 
Bi. iy Dennehy, Martin McCarthy, Jack McGowan, Mike 
Flanney, some fireman, and I don't know his name, and a 
others. 

THF COURT: You don't know which of those neoprle 
handed it to vou? 

THE WITNFSS: Ma~tin Lvons or Frank Gradv. 


7 


I couldn't be sure hecause somehody handed it to me and said 


"Jack, that's the paner. Anvhody ask vou anv questions, vou 


transferred it.” 

RHE COURT: Whichever one handed it to you vou 
say the other onewas present? 

THE WITNESS: Roth of then were present. 

THE COURT: Objection overruled. 

MR, DURKAN: I respectfullv excent. 

THE COURT: You have a qeneral exception to all 
rulinas and the same coes to Mr. Rruce. 


(Government Exhibit 19 is received in 
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evidence. ) 
MR. RRUCE: ] ! , your Honor? 
THE COURT: 


ATH vaRTAT Am TAR 
DIRF EXAMINATION 


the time that Government "rhibit 19 was civen 


Jankowski present? 


anv conversation with Mr. Jankc¢- 


varsament Exhibit 


knowledae, 


Government FExhibi 


cuestion, 


So far as vou know Mr. Jankowski was not con- 


nected with that which is marked Government Fxhihit ] 


that correct? 
MR, CAREY: 
THE COURT: I will sustain the objection to that 


last question. 
I will take it subject to connection as to vour 
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O'RBrien-direct 
Mr. Rruce. 
@) Now, when that which is marked Fxhihit 109 
was given to you, there were several neonrle around vou; 
is that correct? 


That's correct. 


And some of these neople that vou mentioned were 


MR. CARFV: I object. It has heen askee and 
answered twice. 

THE COURT: It has heen. I don't think this is 
voire dire now. It has been estahlished that Mr. Jankowski 
was not there. 

MR. BRUCE: I have no further questions. 


BY MR. CAREY: 


(a) Mr. O'Brien, I direct vour atention to Government! 


Exhibit 10. Did you complete the date which appears on the 


second line? 


Oo Did you complete the serial numhers which apnear 
in two places on the one on the third line. 

A Just my two names. 

12) Did you complete the second written hy hand ont 
third line from ths hottom which says “Patrick Armstrono, 


2°78 Valentine Avenue.” 
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to 


10 


1] 


13 


14 


15 


16 


R 


rdbr 28 O'Brien-direct 
A No. Just my two names. te 
9 At the time you received this document did vou know 


whether or not those serial numbers corresponded with the 


serial numbers on the document where you had Siqned vour name 


at J & J? 
A No, Sir. I never seenm serial numhers at all. 
@) Can you tellthe jury who Patrick Armstrona 1%? 
A No idea. 
@) Did either Martin Lyons or Frank Grady tell vou 


who Patrick Armstrona was? 


A No. I was just suprosed to have transferred 


@) Did you ever talk to Frank Gradv aaqain about the 
weapons you Sianed for after the occasion which you 
were han the receipt marked Government Fxhibit 19? 
A I met him ahout two vears aaqo, St. Patrick's e 


Day down on 27th Street. 


C And who, if anvone else, was present at that 
time? 
A Frank was in a har, St. Patrick's nicht, hir and 
his wife, a few other people. I didn't know them. 
@) What, if anything, did you say to Frank Gradv 
and what, if anythina, did he sav to vou on that occasion? ae 


MR. DURKAN: I object to it. 
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i 


O'Rrien-direct 
COURT: Mr. Rruce,vou have an ohjection, 
don't you? 


BRUCE: I do, your Honor. 


COURT: Mr.RBruce's ohjection is sustained and 


the jury cannot consider this discussion as having anvthina tq 
do with the case against Mr. Jankowski. 
Mr. Grady's objection is overruled. 
Proceed. 
Two years aqo,you said? 
THE WITNESS: Yes. We met at a tavern. He said 
“Things are ~otting hot.” 
He says "“Anvhodv comes around and hothers vou, 
call this number." 
He qave me a card with a law firm cf O'Dwver & 
Bernstein. 
a) Was anvthina else said hv you or Frank Gradv 
at that time? 
A No. I couldn't recall anv because I was 
pretty well lit up that niaht. 
MR. CARFY: I have no further ouestions of this 
witness, your Honor. 


THE COURT: Mr. Purkan? 
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rdbr 39 O'Rrien-cross 
CROSS EXAMINATION 
BY MR. DURKAN: 
@) You didn't follow his advice, dia you, and cal] 
O'Dwver & Bernstein? 
A I called them one time. 
9) Can you tell us, sir, qoir+ hack to the siqnature 
you say you put in the book, can you tell when that was? 
A It must have heen the fth of May, That's the 
date on the thina. 
9 Well, foraet about the date that's on t,; da 
you yourself remember of your own memory and knowledae when 
it was that vou siened the hook in Jankowski's store? 
The e- ly part of May, 1970, 
And let me ask you this, Mr. O'Rrien: Vou 


mentioned in answer to Mr. Carev's auestion that vou had 


been havina discussions with various beople ahout the situation 


in Northern Treland; is that correct? 


That's correct. 


And this went on from the time that the trouble 


started hack in 1°68: is that riacht? 


A I didn't hecome mixed un with this until T ret 


That's about 19 -- early part of 1979, 


and ‘#9 there was a lot 
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rdbr 3] O'Brien-cross 


of trouble going on over ‘here? 
A Yes. Since +509 years it is qoina on. 
MR. CARFY: Objection, your Honor. 
THF COURT: I will overrule the objection. 
fa) And this trouble in '6R and 1969 was a tonic of 
conversation between you and your friends? 
A Definitelv. 
(@) And particularly those who felt stroncly about 
the situation in Northern Ireland: isn't that so? 

MR. CAREY: Objection. Beyond the scope 
direct examination. 

THE COURT: I don't know that it is. There 
has been some testimony tha-~ these matters were discussed on 
the direct testimony. 

‘eo Isn't that a fact, sir? 

A That's riaht. 

fa) And vou spoke.ahout it to Martin “cCarthv 
occasions? 

A Everybody that was there talked about it. 
read it in the paper, seen it on television. 

(a) And that included Martin McCarthv, the man that 
went with you the dav you sianed your name? 

A Yes. 


0 That included, I helieve vou told us, Nennehv 
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rdbr 32 O'Rrien-cross 


you spoke about it to Dennehy? 

A Yes. 

fe) And he was upset about it, was he? 

A Fvervhody that was with us puttina on the 
shows were unset ahout it. 

2) And the shows vou were nuttina On were the shows 
that had to do with raisina monev to heln out in seme fashion: h 
in Northern Island: is tha richt? 

A Yes. 

@) You yourself felt onalv, did vou not, 


what you considered to he a tragedy over there, did voy 
aad , 


E. 8¢itl 86, 

You still do? 

That's rioht. 

And can vou tell us, Sir, when von heqan +o 
feel stronalv and when you heqan to feel unset ahout it, vou 
engaged with Martin McCarthv and Tom Duffy in runnina rlavs 
and shows; is that richt? 

Riaht. 

And this occunied a considerable Portion of vour 
spare Is that richt? 

No. 

Well,vou certainly didn't do it Gurina working 
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rdbr 33 O'Rrien-cross 
hours, is that true? 
A I was mixed up with sellina tickets and salting 
chance hooks. 
0 Selling chance hooks and sellina chance hooks? 
A Tom was the head of all the shows. There was 
no leadership. 
9 No leadershin? 
No leadership. 
THF COURT: Please don't reneat all his answers. 
Every fellow was trying to help out as hest he 


is that riacht? 


That's riqht. 


And you were as much a leaderas anvhody else? 
Yes. 

And you felt just as sronalv as evervhonadav else? 
Right. 

Is that riaht, sir? 

A That's right. 

@) There came a day when a discussion came un about 
the fact that people were aettind killee on the other side: 
is that riaht? 

A That's right. 

Oo And vou felt that -- 


MR. CARFY: I ohiect. IT haven't heard the answer. 
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O'Brien-cross 
THE COURT: I thoucht he said ves. 
There came a day when the sunnges ion came 
up that maybe they needed m than aood wishes: is that 
correct? 
That's riaqht. 


You aacreed with that pronosition, did vou not, 


That's right, as lona as it was leaal. 
As lonq as it was leaal? 
That's riaht. 
this was also the tonick of conversation 
amona all the men; is that riaht? 
That's true. 


Now we are coming in some time, you sav, earlv 


hat somebody approached you 


Yes. 

You said that man was Gradv or was it McCarthy or 
was it hoth? 

Both. 


Did anybody else ask vou to sion your name in a 
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they come 


cause any 


Q 


O'Rrien-cross 
No. 
Just Grady and McCarthy? 
That's richt. 


And -- 


up to my job to trv to stronaarm me. 

trouble I went down and I sianed. 
They tried to stronaarm vou? 
That's richt. 


These were the fellows vou were workina with to 


raise money selling chances? 


A 


They knew I didn't want nothing to do with it, 


as far as the quns were concerned I did want nothina to do 


with it. 


Did vou tell the U.S. Attornev un until this 


verv minute at any time that anvone triedto stronaarm vou? 


A 


a) 


I told him that. 


Did you tell it to the arand jurv that somehory 


tried to stronqarm you? 


R. CAREY: No objection. No testimony he was 


asked that. 


2) 


Did you testify -- 


MR. CAREY: My objection is still outstandina. 


THF COURT: Sustained. 
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9'Brien-cross 


Are you telling us, "r. i : lat vou out 


of ali of them, vou were the one that thev 1 to strona- 


arm? 


rection, your Honor. No testimony 


to that effect. 


THE COURT: He n ask } am not quite 


u mean 


THE WITIESS: 


We want you to come 


qet in no tr 


nhvsical 


violence? 


hiacer than he was, 


Stront talk. 
Strona talk? 
Yes. 

the strona talk was somethina to the effect 


how ahout vou, will vou sian?" 
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O'Brien-cross 
No. 
Nothing like that? 
A I said no, I will not sian. 
© Mr. O'Brien, it wasn't too much strong talk 
needed to aqet you to siqn, was there? 
A They convinced me it was leaqal. 


How much did it take to convince vou it was 


After about 29 minutes, half hour talkina. 

29 minutes or half hour talking? 

THE COURT: Please don't keep reneatina his 

This vorolonas the trial. 

Mr. O'Brien, after 29 minutes or a half hour 
was that the first time thev ever approached you, when vou 
aqreed after 2 nute f hour to siqn the hook? 

A Yes. 

And it was your understanding, sir, that vou were 
aoing to sicdn the book to show receint for a rifle or 
rifles; is that correct,sir? 

That's richt. 


Ancvou aqreed, did vou not, that vou would 


Riaht. 


And you, sir, became part and narcel with 
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rabr 38 


McCarthy and 

Sign the hook; is 
That 
and 

siqdn t} 


store to 


you not? 


receipt of 


ma 


vou have heen 


nm 


oa 


@) 


early of 1970 


May 


’ 


store, the man youn 


Sian the book? 


sO 


Nennehy 


kina 


THERN 


‘Rrien-cross 


and evervhodv 


that riaqht? 


n into whose store 


Ar 


alonaside 


+ know, 


right. 


that rioht, sir? 


atter of fact, 


an that knows J 


is 


where arrrivino at the store, 


know so well, 
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RICT COURT 


A 


else 


vor) 


anko 


Particular 


anc vou 


REPORTERS 


that to ao 


at time 


Jankowski's 


you went 1s the man that 


Tankowski? 


‘fare 
. ’ 


were the man 


wski? 
da’ vou say it was 
Jankowski's 


were coming in to 


O'Rrien-cross 


And you knew what 

Right. 

You knew that Jankowski reconnized vou as 
©& purchaser, did he not? 

MR. CARFY: Objection, vour Yonor. 

‘A, 

THE COURT: Well, I wil] Sjom the objection 

as to what he knew. 
oO Mr. O'Rrien, at the ton of the nane where voy 

Signed your name it says customer's name: is tha riaht, sir? 

Yes. 

And were vou the customer? 

MR. CARRY: Ohjection, vour Wonor. 

THE COURT: He may he asked whether he intended 

as a customer. 
Mr. O'Rrien? 

No, I was no customer. dien't huv nothinoa. 
I just siqned the hook. 

You knew what was aoing on, 

Definitely. 

Of course you did. And vou went in and you didn't 


have any hestiation at all ahout takina vour pen and Sioenina 


| 
j 
| 
| 


your name as a customer for the purchase of serial 


| 
| 
| 
| 
i 


No. 169173; is that right, sir? 
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. Because I was convinced it was leaal. I would 
not get in no trouhle, I'd hat a transfer naner. Y saves 


"All right, I will sian.' 
0 You were convinced it was leaal? 
aN Yes. 
n You went in, sir, convinced it was leeal and ve 
presented vourself to Jankowski as the purchaser of the 
weapons? 

A And Jc' aid “Anyvhody wants to huv ans, he 
has te iqn their name. 

You wanted to huy a aun -- 

A I didn't huy a aun. 
You wanted the oun to he sold: is that riaht? 
A I didit hear that. 
Ou wanted the aun to he sole? 
A IT don't know who houcht them. T didn't huyv 


them. 


m4 


9 When you picked un a nen to sien vour aame vou 


wanted that to he an action which would heln in the transfer 
” of ownershin of that aun from Jankowski; is that riaht? 
MR. CARFY: Ohjection, vour llqnnor. 


THE COURT: Overruled. He mav he asked as to 


his intentions. 


R 


0 Is that so, Mr. O'Rrien? 
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) . 


rdbr 41 o'Hrien-cross 
A It must be, yes. 
Of course it was. 
THE COURT: You don't have to punctuate the 
man's anSwers. The jury, hears his answers. 
ia) SO vo: ianed our name, sir, once and then you 
siqned it again? 
A Right. 
And Mc Carthy was with 


Martin McCarthy. 


) When you went into the store who was in the store) 


besides you and Mr. McCarthv? 
A That's all, Jankowski, McCarthy and myself. 
You walked in and what did vou say to Jankowski? 
Come in to. sian the hock. 
You come in to siaqn the nook? 
Yes. 
d you seen the book hefore that? 
No. 
Youhad never seen the hook before that? 
A Never. Don't know the first thina about auns, 
purchasing guns, firing quns or anythina. 
a) You were able to tell us the minute vou saw the 


Ssianature that that was a Federal Firearms Record. 


A It was written riaht on top. 
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rdbr 42 O'Rrien-cross 


@) You saw that dav? 


A I didn't nay no attention. I wanted to aet in, 


Sidqn the hook and qet out. Rack to mv j4oh. I was tola to sian 


there, I sicned there, I sSiqned there and hack to mv joh. 


And McCarthy was standina alonaside von. 
Nid he have to urae vou? 
“Martin siqned first. 


Martin siqned first? 


THE COURT: Please don't keen reneatina the 


What did Martin do, did he nick some random snot 


He must have. 

Any old place at all? 

I think he was told where to siaqn. 

Rv whom? 

What? 

who 1d him where to sian? 

Jonn. 
think or vou know? 

He must have been told. 


Mr. O'Brien, we are not here for the jurv to hear 


what must have heentold. Two defendants are here on 
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rdbr 43 O'RBrien-cross 
trial -- 
MR. CARFY: Objection, your Honor. 
THE COURT: I will sustain the ohijection. 
Mr. O'Brien, did McCarthy sion his name without 
him? 
Martin McCarthy siqned the hook twice. 
He siqned it twice? 
Richt. 
THE COURT: I wish you wouldn't do that. 
If you are aoina to keep doina that I am aoinag to have to 
call a halt this. 


/ 


DUREAN : It is reflect, your Honor. 


COURT: It just extends the record. 


DURKAN: I will try to control it. 
O'Brien, which of vou sianed first, McCarthy 
or 
McCarthy siqned first. 
And did he siaqn once or twice? | 
He siqned twice. I was to the richt of him when 
he was sioning and I seen him sian. 
9) Do you know, Sir, was this on the same dav? 
The same day. 
@) No vou know or can you aive us anv clues as to, 


first of all, what day of the week it was? 
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No idea whatsoever. 
Do vou even know what year it was? 
early part of May. 
than the fact that the exhibit carries 
1979 on it, is there anything else that refreshes vour 
recollection that this hapnened in Mav of 
A Recause I went to Ireland that month and I sianed 
before I went. T went to Ireland ahout two weeks after, on 
vacation. 
2) You went to Ireland riaht after this? 
A About two weeks after, riaht. I have heen over 
11 times in the last 13 years, since ‘63. 
You didn't happen to have the aun with vou when vaqu 
did you? 
none whatsoever. 
Mr. O'Brien, when Mr. “icCarthy sianed on 
the day vou were there, you are sure that he sianed twice? 
Positively. He sicned twice hefore me. Then 
I sianed back to hack. 
(a) And he sianed hefore vou? 
Yes. 
Did he sian above vou on the nane? 
A I didn't see where he sianed. I seen him sion, 


Sian and then I was told to sian and I sianedctwice and I walk 
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rdbr 45 O'Brien-cross 
out. He siqned his name twice. 
a) Mr. O'Brien, did you ever ao hack a second 
with Mr. McCarthy? 
A No. 
Are you sure? 
Positive. 
Well, Mr. O'Brien, on this rnarticular exhibit 
which the government has put in, which is the hlow un 
of the page, Fxhibit 9-A, with the Court's nrermission -- 
THFCOURT: Yes,he may see it. 
Mr. O'Brien, will vou look and show us there 
where you say Mr. MNeCarthy siaqned twice on the same dav? 
A Let me see. Right there. 


'@) What date is on there,sir? 


Right. 
Mr. O'Brien, let me ask vou aaain -- 
the dates were not nut in when vou sianed. 
0 The dates were not put in? 
A That's riqht. I told vou that hefore. I just 
siqned my name. 
9) Do vou know who nut the dates in? 


No idea. 
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O'Brien-cross 
No idea who put in 
No. 
Sir, now, Mr. O'Brien, on the first dav when 
you had the first 29 minute or half hour conversation, 
vou may have told us hut I wish you would do so aaain, how 
many people were vresent, the 29 minute or half hour conver- 
Sation during which you aqreed finallv to sian vour name? 
nd McCarthy and mvself. 
Grady, McCarthy and yourself? 
was that, sir? 
That was in the afternoon,ahbout 2, 2:39. 


And when was it, sir, in relation to the time vou 


went and sianed your name in J & J? 


About a half hour after that. 

In other words, in a half hourthev convinced 
and one-half hour later vou were in sianina vour nare 
a aun that you never saw? 

They assured me that nothina 

I came 
Ne answered the auestion. 
a) you telling this Court and jury that in 


29 minutes or a half hour McCarthy and Gradv convinced 


you to sian the hook? 


SOUTHERN DE, IRICT COURT REPORTERS. US COURTHOI!!si 
FOLEY SQUARE. NEW YORK NY — 791.1020 


rdbr 47 O'Brien-cross 


THE COURT: I think he did tell us that, did€n't 


THE WITNESS: I answered that question hefore. 


9) Then one half hour later you went into the store, | 


John Jankowski's store, and sianed the hook; is that 
richt? 

A That's richt. 

0 And is it your testimonv, sir, that that was 
first time that you had ever been apnroached in terms of 
a book or doina anvthina with resnect to quns? 

A No. I told vou, I hroudht Martin in to talk 
John and John said that evervthina has to he leaal. 

9 You brought Martin in to talk to John? 

A Martin Lyons, yes. I told you that hefore. 

‘a Yaiwere the one that started it al] aoina, 
is that right? 

A I told you, I knew nothina ahout the. lecalitv 
of it. I was assured it was leaqal. John said "Jack, 
anybody that buys quns has to sian his name. it 28 tecal, 
You are allowed two quns." 

So I fiqured what harm is that? 

9 Mr. O'Rrien, the firt that anvhody had to dao 

with the J & J Rait Shop in purchasinaains was vou aoina in 


with Martin Mc Carthy or Lyons; is that correct? 
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'@) 


that day, 


O'Rrien-cross 


Now, Sir, before Mav 


in either weeks, months or ° ‘ Cid vou first ao 


into Jankowski's shop to make the first introduction hetween 


McCarthy and 


A 


ra) 


with this 


be quite a 


Jankowski? 
Lyons. 

Lyons, all riaht. 
I'd sav a week. 


A week before that? 


And how lona did vou snend in the store? 


THE COURT: How ! h lonser are vou aoinc to he 


witness? 


MR. DURKAN: Not much lonaer. 

Three or four minutes because I hrouqht Martin 
"John, this is Martin Tvons. He would 

some rifles." 


Then I went out. 


MR. DURKAN: I consider actually that I will 


bit in terms of time. 


THE COURT: I will have to resume tomorrow 


19 o'clock tomorrow morninoa. 


Will you return, Mr. O'Rrien, then. 
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rdbr 49 O'Brien-cross 


Members of the jurv, don't discuss the case. 


in the testimony and I will see vou all at 19 o'clock 


tomorrow mornina. 
You may now withdraw from the courtroom. 


(Jury leaves the courtroom.) 
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ask all of vou, and I certainly mean no 


criticism, to please trv to he on time for whatever 


scheduled in ! Recaus lif vou are 
sme calendar matter will not he on time. 


of us to proceed as rnromntlv as we can with 


the appointed hour, 


, vesterdav 


Summation until the 
joing vesterday 
question. 
‘ir. O'Rrien, the aqreement that vou mentioned 
whereby the qroup of neonle would -- where the aroun acreed 
that weapons would be purchased, would vou tel] me aqain, 
Sir, was Martin McCarthy a member of that aroun Prior to 
the sianina of the names in the hook? 
was no aroun. Tust that we were duina 
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Tom Duffy a favor of doina shows. No oraanized aroun at 
Martin was with us. 
a) I am not talkina ahout the shows, Mr. O'Rrien. 
talking ahout when theartreement was reached amona the 


to sian for the nurchase of 


weapons, Martin McCarthy a member of that crour who would 


come and 


A Y Frank Grady hrouadht him un to sian. 


a) was McCarthy a memher of the aroun? 


with the shows. Frank Grady hroudht him un to 


me revhrase it, Mr. O'Brien. When it was 
agreed that book would be sianed a number of men were 
involved in aqreement to sian; is that correct? 

} Frank Grady approached re, McCarthy approached 
me to siqn the hook. 

Now, in addition to you and McCarthy and Gradv 
there were others, were there not? John Casev was nart 
of it? 

MP..CARFY: Y will object to it. Others who 
did what. I dont understand the question. 

THF WITNESS: I did not see anvhodyv else siqn. 
Just McCarthy and mvself. 


am not askina vou who vou saw sian. 
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rdbr 3 O'Rrien-cross 


asking you, if you will, to name, as hest vou can, the men 


named them yesterday hut I want to make 


Sure I have them all - the men who were part of the aroun 


who would ao and sion for the suns at various times? 


didn't know anvhody who aaqareed to 


talked ab } nohody came 


agree to sicn until they came up to aet 


When vou talked about it 


have no idea. 


when vou 


the names of the neople who 


THE COURT: Who talked about siqnina for auns? 


Who talked 


THE COURT: You asked him 


What is Dennehy's first name? 


THE COURT: Just a moment. You asked this man 


question. Let him answer the question. 


MR. DURKAN: I want to make sure -- 
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THE COURT: You asked him for the question. 
He will be permitted to answer it hefore he is interrupted 
unless you want to withdraw the question. Vou see, he startes 
to give you a list of names. Right awav you want to interrunrt 


him to qet somebody's first - YOu can come hack for that} 


Please give the attorney the list of the names. 


THE WITNESS: Martin Lyons, Frank Cradyv, mvself, 
Billy Dennehy, John Casev, Martin MeCarthv r am not sure 
about McCarthy heine there but he was hroucht un that dav for 
me to sian any 

It's been six vears aao. 
you went there 

McCarthy sianed? 

Riqht. 

THE COURT: He Old us that vesterdav. 

us get into new materi 


0 Were vou there the dav John Casev Sianed? 


70 with John Casev? 


Ou there the dav William Nennehyv sianed? 


you a0 with Nennehv? 
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O'Rrien-cross 


Do you know a felloy 


im personally. 


I seen sian was 


in some tavern. 


li Vou aAacree 
Ssiqnec your true nane, 
John ‘Rrien, riaht 


ir true address, 


mirc ; 
THE COURT: 1€ his yesterday? 


not going to have reretitious cross examination. 


MR. DURKAN: It isn't renetitious, vour Honor. 


THR COURT: ‘ Yesterday t 
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renr 6 O'Rrien-cross 
testified that it was his true ful] name and that's where 


he lived. I remember it well I am sure the jurv must 


| 
| 
| 
| 
| 


remember it. 
You told us tha yesterdav, didn't vou, that that's 


your true name? 


COURT: And that's vour prover address? 


WITNFSS: Yes. I still live there. 


COURT: Let's take new material or nothina. 
you aive anvthina else, sir, to estahlish 
your true identity? 
A No. 
@) To your knowledge, sir, did McCarchv aqive his 
true address? 
A As far as I know. I knew his name was Martin. 
I didn't see him in quite a while. Where he lived I don't 
Know. I see Marty at one or two meetings, hut where 
he lived I never asked because I didn't see him for years 
prior to this. 
@) To your knowledqe, sir, did he attempt to hide 
his true ifentification? 
A No. 
MR. CAREY: Objection. 


THE COURT: It's heen answered. I will let the 
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answer stand. 

MP. DPURKAN: That's all, vour "onor. 

THF COURT: Do you have anvthina more from 
witness that hasn't heen covered? 

BRUCE: Yes, your: Boner. 

THE COURT: You mav cross examine. 
CROSS EXAMNISATION 
BY MR. BRUCE 


Mr. O'Brien, vou testified -- 


THE COURT: I won't take that tvpe of auestion. 


The jury heard all the testimonv. Thev know exactly 
what the man testified to. Just qo riaht into the 
question in a simnle declarative form. 
BRUCE: Thank you, vour !Yionor. 
Mr. O'Rrien, vou knew ohn .Jankowski for 
29 vears: is that correct? 
No, wronc. 
How lone did you know him? 
As lona as I amon the joh, I cuess, 16-1/2 
years. 
@) And vour place of emnplovment was riqht behind 
his store; is that so? 
A Un the street about five, six stores. 
the vicinity? 
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O'Rrien-cross 


@) Anca during the time of the 14 vears that von knew 
John Jankowski did you ever have occasion tn ao into that 
store? 
Yes. 


And vou knew John Jankowski prettv well: is that 


That's riaht, 
@) You also knew that he had heen a victim of a 
concentration camp? 
A That’ s riaht. We used to discuss it. 
You knew he had scars on his hod as a victi 
of totalitarian. sm? 
MR. CARFY: Objection. 
THE COURT: We heard all of this vesterdav. 


It is renetitious. The jury heard it. Thev haven't for- 


qotten it, Mr. Bruce. Let's not have a lot of renetitious 


material in this trial. 

I will sustain the ohjection solely on the cround 
of renpetitiousness. 

(a) Now, Mr. O'Rrien, did vou know the nattern 

livina that John .tankowski had at the time? 

MR. CAPRFY: Ohijection. 

THF COURT: He can answer it ves or no. 
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9'Rrien-cross 
No. 
Be has a small store; is that correct? 
Vou mean in the concentration camp von are talk- 
ina about? 
THF COURT: No. 
On Yonkers Avenue he has a small store? 
Yes, before the store he has now. 
a) And he lives unstairs with his familv: is that 
correct? 
A Yes. 
And vou knew John Jankowski to he a simple 
man, did vou 
Ahsolutely. 


Makina a livina; richt? 


vou recommenced this 


was an introecuction. 
COURT: Please let the attornev 
question 


THR WITNESS: Fxcuse me. 


2) Did you take those peorle into the 


introduce them to Mr. Jankowski? 
Only Martin Lvons. 
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O'Rrien-cross 


Only Martin Lyons? 


As far as I can recall, richt. 


Now, vou had discussee the vurchasina of auns 


sent overseas with these rneorle: is that correct? 
Yes. 
To heln? 
Definitel. 
‘) And at the time thatvon had this eaiseussion vou 
were a member of the Chinnawa Cluh, were von not? 
) 


That's a rolitical > RINE. 


Nothina to 


&th lard Nemocratic Club. 
That's Mr. Rroaan's cluh, isn 


died ahout six vears 


VITNESS: Yes. He 


COURT : You mav resume. 


manv men were members of this club? 


CouPT: You are talkine ahout the Chinnawa 


Fvery city emnlovee bhelonced to the Chinnara 


Includinn these men that von had mentionec, 


Grady, tvons, and so forth? 
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9'Prien-cross 


Bs 4 


Con't know whether Prank Cradv was a merher, 


fife and @arum corns. “hether he was a merher 


have no idea. But c lnh had nothina ao 


time Vol) were runnine 
runnin 


benefits 


aid vou vou not, when vou first 
broached the su’ ( mun : Tankowshi, AiA von 


Ll him that ¢t Cluh vant some anns? 


the *nvs in the 


Cluh hecause there was no hovs in the eluh. “here was no 


Nid vou tell them that somehodv wanted auns? 
account of the tronble in Treland 
at the time. 
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T am trving answer it. 


THE COURT: \ asked the cuestion. 


"T uneerstand wha is anina on over 


there, it is le what the Rritish are doing to the 
people in the 


aun purchasedc in mv store has 


be sicnead 


you is what vou 


TIT ~!wrreraec 


about buvina cuns"? 


to 


Ne said, "You are allowed two auns and evervhodryv 


that nurchases two quns would have to sien for them." 
That's all I know. 

That's all that was sai‘? 

As far as I know, 

To your knowledae, Mr. ie! . Tankouski 


was never partv to anv anreement or communication or 


talk that involved sendina auns to Irelane: is that cor- 


rect? 


he had nothina to do with that 
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ves or no? 


vou aive certain 


28th of Tehbruarv, 


for those wearons?" 


remerher that 


hecause there was no 


know 


nd sianed ana there was 


aie ant hl 


the auestion. 


answer? 
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mony 
} } 


answer? 


oth 


hefore a 


remember? 


qanestions 


anuestions 


mare 


a1 


at answer 


‘ 


O'R8rien-cross 


, | 
So at that time when that anestion was nut to vou! 


that he knew whv von were there sienina with 


Pidht. 
You figured 

Of course I knew. 

You ficured that vou knew? 

That's the wav I nut it in the thine. I mean - 

Mr. O'Rrien, nlease answer the question ves or 
you remenber this auestion heing nut to you on the 
and tire at the same rnroceedina: 


7 } 


“NeCarthyv tell Mr. ankowski anvthine 
he was sianing for those weanons?" 
vou rememher makina this ansver: 

not as far as I know ahout. T suess 


Grady then." 


Noes that refresh vour recollection, sir, 


whether Mr. Jankowski knew anvthino ahout this prior 


aqreement 


to your knowledcae? 


All I know is ceCarthv went in and siaqne? 


low, John rut the hook in front of us, we 


sianed the book. Tnat*s. 023. 


Now, that -- 


This is alrost six vears aan. 
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you were 


Were vou friahtenec yes or no? 


ahean 7 
mcene 


vor qave 


mI 


was fridqhtened at that time mav be asked 


frightened at that time. 


A I was frichtened every time they came near me. 


You were frichtened when vou qave the affidavit 


United States Attorney, were vou not? 
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O'Brien-cross 
MR. CAREY: of your Honor, the af- 
wasn't given to tl! : States Attorney. 
THE COURT: I will sustain the objection if that 


In the alhsence nq that 


Show him the aff 
I show you this, “ d ask you if you 
this document. 


it for identification. 


Honor, it has been marked 


COURT: Akt rignt. Put a staple through 
it and then show it to the witness. That's a sinale 
document. 

Take it off the ‘ You know better 
than that, Mr. Durkan. Wt inc thing is this? 
MR. DURKAN: Your Honor, there was nothina 
I put it down because it is not in order and for 
reason. 


THE COURT: A jury rail 


DURKAN: I am sorry, and I poloaize to 


COURT: Take vour seat. 
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rereren 


when you w é >d down there 


States Attorney. 


that Fidavit? 


the second rane. 


where were vo! 


when you 


place where I worked, the 


bathhouse. 


4 


YOu were emploved at that time at 
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rdbr 18 O'Brien-cross 


Yonkers; that correct? 
That's correct. 


At the time that you executed that affidavit 


promises made to you as to what 


reference to this case? 


any threats made to you at that time? 


affidavit? 


came to vour place of 
correct? 


Shakina 


2ct, 


no timedid you ever volunteer hat? 
Thev came to my place of cnployment. 


They came to your place? 


Right 


jue 


How many of them came to your place? 


they call you and tell you they were 
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O'Briern-cross 


to 
| 
= 5 
o 
< 
4 
c 
i] 
T 
0 
mw 
3 
9 
~ 
4 
O 
3 
J 
Vv 


, ‘ +11 a 
» Py “~t ‘ - © h P| 
4 And, of course, you were friahtened, havina 
) been friqahtened in May of 1979, you were more friqhtened 
“ ‘i ie 4 
0 now in October of 1973: i tha 
- * foal ' ‘ 
‘ A That's riaht. 
§ ) Now, have vou ever been convictcd of a crime? 
Qa * 7 ‘ - T ° - ; 7 } p | 
: \ l ears aaqo I was involved ina buralarv 
10 MR. CAREY: Ob 3ection, vour Honor. 
i i a : , . 
1] THE COURT: Well, he's answered the auestion 
12 1 = Jay T uri?) In - laa) 
< alrea ‘ lI will let the answer stand. Tne obiection 
13 came too late. 
14 How old are you, sir? 
wast emrmee. 26 , ¢ : 
ly THI ITNESS: 49 now. I was a youthful offender 
lo at that time Tust the on time 
l7 THE *YIRT You were Vears oO 2 
TH URI : ] > l 
a 
18 7 r IT? re . l or 7Q T farant the ‘ act 
19 aae 
a i. 7 . o ‘ j 
20 THC COURT: ext question. 
9 as mAmree: v,< e o mo : ie | a} - - , 
cod 21 ae “4 I rur Honor will ist bear wit 
. 
" 
22 me. 


23 (Pause. ) ’ 


2A THE WITNFSS: I have a mistzke down here. 


25 THE COURT: Don't volunteer «nv information. 
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of 


O'Brien-cross 


@) Now, a lot of this activity took place at the 


Chippawa Club: is that correct, Mr. O'Brien? 

A No. 

Well, did there come a tlie you met 
Mr. Frank Gradv at the Chipnawa Club? 
About twice maybe. 

@) About twice. And yo: are absolutely sure 
there w:re no promises made to you by those agents when 
you gave that affidavit? 

A None whatsoever. 

And this was just voluntarily done? 

A Thats Out of friaht, believe me. 

Q Now, you are testifying here today and you 
testified before a qrand jury on the 28th of February, ‘75. 
Were you frightened when you aave that testimony? 

Every time I come down here I am frichtened. 

You are friahtened now? 

Definitely. 

You are not phvsically friahtened by it? 

What do vou mean hb’ that? 

You are not afraid somebody is saoing to do 
something to you physically. 

A On; Ad. 


You are afre:d you miqaht lose vour joh? 
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O'Brien-cross 
i, 208t. that. 
Are you afraid you miqht be arrested? 
Definitely. 


that prompt vou or motivate you to aive 


One of the reasons, the main reason, richt. 
Is that also a reason whv vou sit there on that 
today testifying? 
CAREY: Objection. 


COURT: If you are soing to ask this kind 


of a question he is aqoina to be permit to qive his 


answer. You are not to interrupt it xf the answer 1s 


7 


non-responsive I will strike it out on motion and 
jury to disregard it. 
You can finishyour last answer. 
the question. 


Next question, please. 


I have no further questions 


redirec:: for Mr. O'Brien? 
MR. CAREY: One moment, vour Honor. 


(Pause.) 
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rabr 22 O'Brien-redirect 
REDIRECT EXAMINATION 
BY MR. CAREY: 
Q You stated you were working with Mr. Duffy 
on a séries of benefits; is that correct? 


I was involved in two of them. 


money raised as a result of the activities? 


And do you know what happened with that money? 

No idea. 

MR. CAREY: No further questions. 

THE COURT: Do you play a musical instrument 
or what do you do in these benefits? 

THEWITNESS: I was only like selling tickets 
and chance books, Judge. One was in Oueens and one was 
in the Sacred Heart Church in Yonkers. 

MR. DURKAN: No further questions. 

THE COURT:You are excused, sir. 


(Witness excused.) 
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76Cr227 

Us V Grady 
3/9/76 

Take 1A a.m. 


Judge Brieant: 


CAREY: The government calls William 
Dennehy. 
DEN WNW E.H-Y, called as a 


witness on behalf of the government, having first been 


DIRECT EXAMINATION 
BY MR. CAREY: 

Q Mr . Dennehy, by whom are you employed? 

A I'm employed by the United States government. 
I ama soldier. 

Q And in what branch of the service are you 
serving? 

A United States Army. 

Q Wnat 1S your rank? 

I'm a Specialist 5th Class. 


What are your duties as a Specialist 5th 


MR. DURKAN: Objection, irrelevant. 


THE COURT!T: Overruled. 


What are your Guties as a Specialist Fifth 


I am a plumber. 
THE COURT: A plumber? 
THE WITNESS: Yes, sir. 
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Dennehy-direct 
Do you know a man named Frank Grady? 
Yes, I do. 
Do you see him in this courtroom? 
Yes, I do. 
Jury where 
you see him? 
A The blue suit. He is sitting to the right of 
that gentleman with the brown suit. 
MR. CAREY: May the record reflect the witness 
has identified the defendant Frank Grady. 
THE COURT: The record may so indicate. 
For how long have you known Frank Grady? 
I've known Frank since 1970. 


Could you tell the jury when in 1970 you first 


I met him around May of 1970. 


Who, if anyone else, was present when you first) 


A Let's see -- there was Mr. Grady, Mr. Luke 
Dalton, John Casey, Mr. Jack O'Brien ~- 
THE COURT: Please speak up nice and loud. 
THE WITNESS: Jack O'Brien and Mr. Martin 
McCarthy. 


Q The individual that you know as Jack O'Brien, 
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Fait 3 Dennehy-direct 
have you seen him in this courthouse before?: 

A Yes, sir. 

Q Where have you seen him? 

A He 1s in the witness room. 

Q And did he testify, as far as you know, 
before you? 

A Yes, Sir. 

Q Where did you have that meeting. 

A That was in my apartment on Ritters Lane in 
Yonkers, New York. 

Q Tell the jury what, if anythina, was said by 
the people who were present at that meeting. 

THE COURT: Have we established who was present? 
MR. CAREY: Yes, we have, your Honor. 

A As they entered my apartment, I sat them down 
and I was introduced to Mr. Grady and everyone by Mr. 
Dalton. Mr. Grady is my cousin on my mother's side. He is 
a half cousin, and he started asking me how my sisters 
and my brothers wer, how my father was, and he started 


discussing, talking about the old country, Ireland, and he 


was mentioning how things were over there, how bad they were, 


the conditions, and if anything would I like to help in any 
way. 
So I said "Certainly." 
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145 
Dennehy-direct 


SO as we continued the conversation he said 
“Would you sign for some rifles?" And I said "Of course." 
And the conversation went from -- how can I put it? From 
Mr. Grady to Mr. Casey, nothing of importance. 
Q Did you speak to Mr. Casey or Mr. O'Brien, 
did they say anything to you or did Frank Grady say anything 
to them about -- | 
THE COURT: One question at a time, if you 
wili, Mr. Carey. 
Q Do you recall any conversation by Mr. O'Brien 
Or Mr. Casey? 
A No, not off hand. 
Q Do you recall anything that Mr. Grady may have 


said to Mr. O'Brien or Mr. Casey? 


A No. 


| 
Q Did there come a time when you did the favor that 


Frank Grady asked you to do? 
MR. DURKAN: Objection to the form, your Honor. | 
THE COURT: Sustained. 
Q Did there come a time when you Signed for 
weapons? 
A Yes. 
Q Would you please tell the jury when that was? 


That was about a week to two weeks later, and 


10la 


SOUTHERN Dt ikiC) COURT REPORTERS. US COURTHUI's 


, 9 ) 
2 AR A OR) - 


rdlt Dennehy-direct 146 
was picked up at my house. From there we went to J&J 
Bait Shop on Yonkers Avenue, Yonkers, New York. 
Q Will you please tell the jury who picked you up 
and who went from your apartment to the Jé&J Bait Shop? 
There was myself, Mr. Grady and Mr. Dalton. From 
we went to Jé&J Bait Shop. 
Q Please speak up a little louder, Mr. Denneny, 


so the people in the back of the courtroom can hear you. 


What, if anything, was said or done after you 


arrived at the J&J Bait Shop? 
Well, to the best of my recollection we went 
inside and I was brought up to the counter -- 
MR. BRUCE: Can't hear the witness, your Honor. 
He's mumbling. 
THE COURT: Please speak up, if you will. 
A We went inside. 
Q Would you please tell the jury who went inside? 
A Myself, Mr. Dalton, Mr. Grady, Mr. Casey, Mr. 
O'Brien and Martin McCarthy. From there I signed for a 
rifle or a weapon. 
Q Who else was in the store besides the men you 
have just mentioned? 
A To the best of my Knowledge, the owner of the 
store, Jankowski. 
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Dennehy-direct 147 

Q Would you recognize Mr. Jankowski if you saw 
him again? 

A Yes, I would. 

Q Do you see him in this courtroom? 

A Yes, sir. 

Q Would you please indicate for the jury where 
you see him? 

A He's to the left of the last gentleman on the 
end of the table. 

Q How is le dressed? 

Light tan suit. I wouldn't knr how to describe 
the tie. A multi-colored tie. 

MR. CAREY: May the record reflect the witness 
identified the defendant Jankowski? 

THE COURT: The record will so indicate. 

9) Please tell the jury what people said, if 
anything, who were inside the JsJ Bait Store, and what, if 
anything, those people did while you were in there. 

A Well, I can remember what I did in particular, 
I walked up to the counter and Mr. Jankowski brought out a 
ledger or a book, I don't recall, and he said to put down -- 
he said that when you sign, put down your name, YOur 


address, your Social Security number and your date of 


birth. 
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What, if anything, did you do as a result of that * 


conversation? 
A I did exactly as I was told. 


Q What, if anything, did anyone else say at that 


MR. BRUCE: I'm going to object to that as 
nearsay, your Honor. 
THE COURT: Overruled. 


As I understand it, Mr. Jankowski was in the 


THE 
THE COURT: Overruled. 
Q Do you recall anything that anyone else said 
at that time? 
A No. Wot off hand, no. 
Q Did you see anything else done besides Mr. 
Jankowski handing you the book? 
A There was money hée ied over. 


Q Please tell the jury who you saw handling that 


I saw Mr. Grady hand Mr. Jankowski money. 
Q Could you tell the jury how much money, if 
you know, Mr. Grady agave to Mr. Jankowski? 
A Around 9150. 
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Was there any conversation at that time by yours 


Jankowsx] 


Well, I said to Mr. Grady -- I'm getting ahead 
of myself. I said to Mr. Grady, I said, "That was very 
expensive to pay for a rifle like chat.” 

Q What, if anything, did Mr. Grady say to you? 


A He said, "Well, wehn they have you, they have 


Could you speak up a little louder, pl«ase? 

"When there's nothing you can do about it, you 
have to _ the price.” 

Did Mr. Jankowski say anything at that time? 

No, sir. 

What, if anything, did you do after y ou left 
the store? 

To the best of my Knowledge -- well, let me see.| 


When we got out of the store I received a piece of paper, 


and on that paper it had a blank for my name and the name of| 


| 
an individual, who I don't remember. The type of weapon that 


was bought, the serial number and that was it. 
Q And how many weapons did you sign for while you 
were in the store? 


A One. 
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And what did this document that you wer~ given 
indicate? 
A It indicated the person who I supposedly had 
sold the weapon to. 


And who gave youthat document? 


he say anything when he gave you that 
agocument? 
“This is in case anybody asks, anybody asks 
ypu what nappened to the weapon you bought, you show them 


this. This is to whom you sold it." 


What, if anything, Gid you do after you received 


document? 
for about six months; 
for the 
ft iid you have any more conversations with 
Frank Grady or any of the other people who were 


A Yes, but I don't know off hand what Said. 


Q When you went into the store, did Mr. Jankowski 


ever ask you why you were there? 
A No. 
Did you pay Mr. Jankowski any money? 
No. 
Did Mr. Jankowski ever ask you to pay him any 
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money? 


ever see the weapon which you signed 


Jankowski ever tell you that you could 

see the weapon that you signed for? 

A No. 

Q Did you tell that they could receive the 
weapon which vou siaqned for? 

A No. 

Q Did you ask anyone else to pay for the weapon 
on which you signed for? 

Bs No. 

Q Did you ever go to J&J Bait Shop a second time 
to sign for a weapcn? 

A Yes. 

Q When was that? 


That was approximately two months later. 


Ang who, if anyone else, was present at that 


A Myself and Mr. Grady and I don't remember who 
Was actually in the store. I don't remember who it was at 


this time in the store. 
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Q Was there a person in the store who appeared 5 


to be working for the store? 
Yes. 
MR. BRUCE: Objection. 
THE COURT: Sustained. I'll strike it out. 


Who was this person that you say -- I'm sorry, 


THE COURT: The jury will disregard the last 

answer. 

Q You say there was a person in the store that 
you don't now remember? 

A Correct. 

Q Was that a person who would enter 
with you and Mr. Grady? 

A 

You see, if the person was behind 

the counter he can tell us that but he cannot tell us whether 


the person appeared to be in charge the store. ‘Thai's a 
question for the jury. 

Where was this person? 

THE WITNESS: Behind the counter. 

THE COURT: Let's go on. 


Q What, if anvthing, was said and done on 


occasion by the people who were present? 
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MR. BRUCE: Objection. 
THE COURT: Overruled. I will take it subject 
to connection as to Mr. Jankowski. 


Q Please answer the question. 


| 


A Nothing else was actually said because I knew 
what to do the second time. I knew how to sign the book. 

Q What, if anything, did you do? 

A I sinned my name, my date of birth, my Social 


Security number and my address. 


THE COURT: Where was the book when ycu did 
this? When you went in the stor~? where was the book? 
THE WITNESS: On the counter. 
THE COURT: When you walked in the door, it was 
on the counter? 
THE WITNESS: I'm sorry, it was put on the 
counter. 
COURT: Did you ask for the book? 
WITNESS: No, sir. 
COURT: Who put the book on the counter? 


> WITNESS: The gentlexan behind the 


counter. 
COURT: Without you asking for the book? 
WITNESS: I don't remember actually what 
transpired. 
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Q What, if anything, did Mr. Grady say while you 

in the store? 

A I couldn't recall what I said. 

Q After you signed for the weapon, did anything 
else happen while you were in the store? 

A I don't remember if anything did happen. 

Q Did Mr. Grady ever give you anything? 

A Yes. I received a second piece of paper, the 
Same type of which I described before, about the selling -- 
let me get it straight. 

The paper which had to do with me selling this 

weapon to somzone else. 

Q Was that paper like the first one which you just 
described for the jury? 

A Yes. 

Q And where did you get that piece of paper? 

A Mr. Grady. 

Q And when did you get that piece of paper? 

A As we left the store. 

Q Dic Mr. Grady say anything to you at the time 
he gave you that piece of paper? 

A No, not that I recall. 

Q What, if anything, did you do with that piece 
of paper? 
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A I held onto that for the same period of time. 
About six months. 

Then what happened? 
Threw it out. 

Q While you were in the store on the second 
occasion, did you pay any money to the man benind the 
counter? 

A NO. 

Q The man behind the counter asked you to pay 
him any money? 

A No, he did not. 

Q Did Mr. Grady pay the man any money? 

A I don't recall if he did. 

Q Did you authorize Mr. Grady to receive the 
weapon which you signed for? 

No. 


Did you ever see the weapon which you signed 


No. 


Q On either occasion, when you were in the store, 


| 

; | 

did you make any mental or written note of the serial number 
| 


of the weapon which you signed for? 
A No, I didn't. 
Q Did you ever talk to Mr. Grady after you 
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for the two weapons about what happened with the weapons? 

A Yes. 

Q When did you speak to him? 

A Oh, that was probably before I even Signed for 
the weapons. That was before I even Signed for the 
weapons. 

Q What did Mr. Grady tell you at that time, if 
anything? 

A They said they were gOing to Ireland 

MR. BRUCE: I am going to object to that and 
move 1t be stricken. ; 

THE COURT: I will take it subject to connection. 

MR. DURKAN: I join in that objection. 

THE COURT: Overruled as to your objection, Mr. 
Durkan. I will take it subject to connection as far as 
Mr. Bruce's client is concerned. 

I understand it, Mr. Jankowski was not present 

when you had this conversation, is that correct? 

THE WITNESS: Which conversation, your Honor? 

THE COURT: The one you just told us about, 


the guns going to Ireland? 


THE WITNESS: Right. 


Q Did you ever belong to any Organizations which 


were related to Ireland? ~ 
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A Yes, the ish Northern Aid Committee. 
Q Which particular branch of the Northern 
Aid Committee? 


A That was just the name of o -- how can I 


Is that committee divided into different chapters 


I truthfully don't know. I don't know whether | 


or isn’t. 
bid you have any position on that committee? 
I was the treasurer. 
And who, if anyone, were the officers of that 
committee? 
A To the best of my recollection, John Casey, 
Mr. Grady, and that's it. That's all I know. 
Q What was Mr. Grady's position? 
A Presic.unt, I guess. 
What was Mr. CAsey's position? 
I believe he was the secretary. 
When did you join tnat organization? 
1970. 


Approxiniately when in 1970? 


nd August of '70. 
How did ,ou come to join that Organization -- 


MR. DURKAN: I object to it. 
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THE COURT: Sustained. He joined it 
voluntarily. Let's go on to something else. 


Q Were you asked by anyone to join that Organiza- 


MR. DURKAN: Objection. 
THE COURT: He can answer that question 
yes or no if he was asked to join. 

A Yes. 

Q Wno asked you? 

A Mr. Grady. 

Q Did you ever have any cther discussions « th 
Mr. Grady about the two weapons which you ad signed for? 

A No. 

Q Did there ever come a time 2n you were aware 
that tere was an investigation being conducted with respect 
to these weapons? 

A Yes. 

Q bid you ever have any discussions with Mr. 


Grady about that investigation? 


MR. DURKAN: I object tc this line, your Honor. 


THE COURT: will hear you at the side bar, 
gentlemen. 
(At the side bar.) 
THE COURT: What 1s proposed to be shown? 
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MR. CAREY: Your Honor, the witness will answer 
in response to the question that he had a discussionwth 
Mr. Grady, at which Mr. Grady told him if he is ever 


questioned about the firearms for which he had signed, 


THE COURT: You see, 


was going yesterday when he simply gave him the name of a 
law firm, O'Brien that is. This may be admissible solely 
as to Grady, but anymore about giving him the name of the 
lawyer, I don't think I would take. If he really said what 
you say he said that I would take and it is not binding on 
Jankowski. 

MR. DURKAN: May I be heard? 

THE COURT: I thought it was going to be 
Sam2 answer as yesterday and I would not take it. 

MR. DURKAN: I think we are getting into the 
realm of Count number 2(. Maybe I'm wrong. I think that's | 
what i's leading up to, from what I can gather from the 
3500 material. We are getting into the count that was 
stricken. 


THE COURT: I think that some elements of the 


count that was stricken may have probative force as against 


the person making the statements because it may be evidence 
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of consciousness of guilt. That is the only way I would 
take it. But as far as sending a man to an attorney, there | 
is nothing wrong with that. I would not have taken the 
answer as to O'Brien except I really didn't know what was 
comina. 

MR. DURKAN: The terminology “Keep your mouth 
shut" could be interpreted by the jury as constituting 
what in fact caused the indictment in the first place. It 
depends on how you say it. I think in this instance to 
permit that answer is to lead in the very count that you 
have already stricken. 

THE COURT: Makirg such a statement to a material 
witness might be considered by the jury as independent 
evidence of consciousness of guilt by the person making it. 


That would be the only basis for admitting it. If that's 


really what the answer is, I will take it. But as far as 


yesterday's answer with respect to O'Brien is concerned, that 
is .0ot relevant and doesn't bring out anything moreabout 
that, Mr. Carey. 

MR. CAREY: I want the record to note, your 
Honor, that in each of these cases where the witness can 
remember the name of the attorney, it was O'Dwyer & 
Bernstein, I will instruct them -- 

THE COURT: Even so, telling a person that things 
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are getting hot and if you need an attorney, go see so and 
so. I don't think that has any evidentiary value. I don't | 
consider that in -- 

MR. CAREY: It does, to the extent it tends to 
corroborate one witness by showing that in fact they were 
each told the same thina. 

THE COURT: I don't believe that has any proba- | 
tive force. But a statement to a witness which is 
Susceptible of an interpretation that it shows consciousness 
of guilt, I would take. But as far as telling a person 
that things are gettinc hot and you will probably need a 
lawyer, and you should go to the law firm of X 6Y, I would 
not take that. 

MR. HOLMAN: I think those two instructions 

Grady are linked and cannot be separated. If your 
Honor 1s going to rule that "Keep your mouth shut" can go 
to a lawyer -- 

THE COURT: That's different. 

MP. HOLMAN: "Keep your mouth shut" alone, but 
"Keep your mouth shut and go to a lawyer," I think that 
the constitutional right here would be to give that kind of | 


advice. 


THE COURT: I will adhere to my ruling but accept 
| 


that it be brought out by cross examination I would not take 
! 
| 
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any evidence that he advised him to go see an cttorney, 
because I think that's equivocal. 

(In open court.) 

MR. CAREY: Would you please read back the 

question? 

(Question read.) 

Please answer the question. 

Yes, I did. 

When did you have that discussion? 


Approximately I don't recall when, but I know I 


Do you recall the year when you had that 
discussion? 
A 2373. 
Q Do you recall which pact of the year you hed 
that discussion? 
Approximately August. 
Q Who, if anyone else, was present when you had 


that discussion? 


A There was myself, Mr. Grady and Mr. Dalton. 


Q Would you please tcll the jury what Mr. Grady 
said at that time? 
A He said, "if we get picked up, don't talk 


because we have a lavyer." 
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BRUCE: Again, I'm going to object. 
COURT: As far as your objection is 
concerned, I will sustain it. I instruct the jury that 
Mr. Jankowski was not present at the time and you cannot 
consider that conversation in any respect insofar as concerns 
Mr. Jankowski's case. 

MR. DURKAN: May I also have an instruction to | 
the jury along the lines of what we discussed at the side 
bar? 

THE COURT: I would intend to give that in tie 
course of my instructions later on. 

I would say to you that a person has a perfectly 
legitimate right to advise somebody else who may be in 
trouble to go see an attorrey, and he has a right to 


recommend an attorney. 


As far as the balance of the answer is concerned 


I will take chat up at the c!ose of the case. 
Q Mr. Dennehy, I show you Government's Exhibit 9 
in evidence. I direct your attention to page 8 and page 9. 
Can you identify this exhibit? 
Yes, I can. 
How can you identify it? 
This is the book I signed in J&J. 


How can vou identify it? 
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Q I direct your attention to pages 10 and 1l of 


the same document. Can you identify that? 


How can you identify it? 


Whac is 
William E. Dennehy, 15 Walburton Avenue. 
What is the document you are locking at? 
A This is Federal Firearms re-- d. 
Q Is this the document you signed at Mr. 
Jankowski's the second time? 


A 


Q Mc. Dennehy, this is Govemment's Exhibit 9A; is i 


a complete and accurate enlargement of Government's Exhibit 9? 
A Tes. 26 28: 
Q Will you please show the jury where your name 
appears on Government's Exhibit 9A? 
A Here (indicating). 
MR. CAREY: Indicating the ‘ine. 
Q Which portion of that line, from the left to 
the right, did you yourself complete? 
A I completec to the right of the date, this whoie 


line here (indicating). 


Q Did you “lace the date in there yarself? 
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No, I did not 


the date in there when you signed? 


I don't really wmember. 


Is it on the information, the date above your 


is that your birth date? 


A 


Q 


& 


A 


Q 
the line in 


A 


Government's 


Yes, that's my birth date. 

Did you write that there? 

Yes. 

Did you also write your height? 

Yes. 

Vid you also write a number at the far end of 

which you wrote in sur name? 

Yes, my Social Security number. 

MR. CAREY: jour Honor, the government offers 
Exhibit 9B for identification in evidence. 

Counsel, I believe, have had the Opportunity. 


MR. DURKAN: I have looked at it. I object on 


the same grounds as I did to 9A. 


blow-up for 


I will make the same ruling. 
Members ofthe jury, this is only a photographic 


convenience in this trial. It has no greater 


weight or importance or probative wa lue than the original 


book from which it is taker You must not draw any inferenc 


from the fac 


t ic has been enlarged. 
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Q Mr. Dennehy, is this exhibit, Government's 


Exhibit 9B, a complete and accurate enlargement vf pages 


10 and 11 of Government's Exhibit 9 which you previously 


identified? 


Will you please show tlhe jury where on this Jdocu- 
ment you entered your name? 
This line right here (indicating). 

Q Indicating a line which has the name William 
Dennehy? 

Right. 

Q The address wiich is indicated there, 53 
Walburton Avenue, was that your true address at that time? 

A Yes, it is. 

Q On Government's Exhibit 9A the address of 
Ritters Lane appeared. Was that your true addwss at that 
time? 

A Yes, it was. 

Q Did you also include the other information 
which appecrs to the right of your name on Government's 
Exhibit 9B? 

A yes, six. 

Q Did you include or write the date on Government's 


Exhibit 9B which app2ars to the left of your name? 
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No, I did not. 
Do you know who did put that date in there? 
A To the best of my knowlea._, it was the owner 

of the store, Mr. Jankowski. 

MR. DURKAN: I didn't hear the answer. 

THE COURT: I didn't hear it so I can't rule 
on the objection. 

THE WITNESS: To the best of my knowledge, it 
was Mr. Jankowski. 

THE In your presence? 

Yes. dis 
Objection overruled. 


BRUCE: May I be heard? 


THE COURT: You can cross examine him in a minute 


Bruce. 


You mentioned earlier that you had received two | 


transfer documents from Mr. Grady? 


Did you know the peaple who were listed on 
those documents as the persons to whom ycu had transferred 


the weapons? 


THE COURT: Was there somebody listed on the 


documents? 
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THE WITNESS: Yes, sir. 
Did Mr. Grady ‘tell you who those people were? 
MR. DURKAN: I object to it, your Honor, making | 
reference to a document not in evidence. 
fic COURT: Tie Court understands. Where are 
those documents prow: 
[HE WITNESS: threw them out. 
THE COURT: You personally threw them out? 
WITNESS: Yes. 
COURT: Objection overruled. 
thre’ them out prior to this year? 
WITNESS: Certainly, yes, sir. 
COURT: You did? 
WITNESS: Yes, sir. 
THE COURT: All right. 
When did you throw those documents out? 
Approximately six months later. 
Q Six months later than what? 
A Six months from the time I met Mr. ‘rady until 
the second signing of the rifle. I kept them for about 
six months. That was it. 


Q Did Mr. Grady tell you who the people were who 


were ind’cated on the document as the people to whom you had 


| 
| 


transferred the rifles? 
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MR. DURKAN: Objection to his leading. 
THE COURT: It is leading. He may be asked if 
Mr. Grady said anything about the identity of the person on | 


the form. 


COURT: Was the same nene on both forms? 


WITNESS: I don't recall if it was. 


Q Do you recall any part of any of the names 


which were on that form other than your own? 

A No, I de not 

I nave no further questions 
this witness, Honor 
THE COURT: ir. Durkan? 

CROSS EXAMINATION 
BY 

Q You have known Mr. Grady all your lite 


that correct? 


Well, you're related, are you not? 
THE WITNESS: May 1 explain that, your Honor? 
THE COURT: As I understand, you said you were 
his half cousin? 
THE WITNESS: See, my mother was married twice 
and when she married my father, I was born. So she had 
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chil: -fore I was born and this is Mr. Grady's actual 
cousins. My half sisters and half brothers. 
THE COURT: In other words, they are his actual 
first cousins? 
THE WITNESS: Yes, sir. 
THE COURT: And you are a cousin by marriage? 
THE WITNESS: Yes, sir. 
Q Now, in growing up in Yonke s, you met Mr. Grady 
from time to time, did you not? 
A No, I have not. Not to my recollection I 
haven't. 
Q 1970 is the first time you actually came to 
know him; is that correct? 
A That is correct. 
Q From 1570 on, for let's say a year or two, were 
you in close contact with each other? 
A Not close contact, no. 
Q Well, you both joined the Irish Northern Aid 
Cc mittee; is that correct? 
A That's correct. 
Q You both worked in terms of raising money at 
concerts and dances and things like that? 


A That is not correct. 


Q Well, didn't you run concerts? 
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No, I ran nothing ran nothing at all. 


Well, weren't yo ne treasurer of an organiza- | 


ran concerts and functions to raise money? 


By name only. I never had anything to do with 


Well, your name was on it? 
Yes, it was. My name was on the card. 
Your name was on the card? 
Yes. 
It was on with your pe. mission? 

fes, it was. 

Q Now, Mr. Dennehy, from time to time you spoke 
about the situation in Northern Ireland with Mr. Grady; is 
that correct? 

Thet is correct. 
And you were familiar with what was going ou 
Over there at the time; is that correct? 

A From what i read in the papers and heard, yes. 

Q And you were sympathetic, were you not, to the 
causes of the minority? 

A Yes, certainly. 

Q You were aware, I think as you said, tht they 


were defenseless in Northern Ireland? 


A I didn't say defenseless, but that is correct. 
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That is correct, is it not? 
Yes. 

Q Out of this feeling, sir, you had a sympathy 
together with Mr. Grady and Mr. O'Brien and Mr. McCarthy 
aud Mr. Casey; is that right, sir? 

That is correct. 

Q And then there came a night or a day when you 
met with these gentlemen, Mr. Grady, }... O'Brien, Mr. 
Martin McCarthy, is that correct, sir? 

A That's correct. 

And Mr. Casey? 
That's correct, sir. 

Q And at that time chey sz-.d to you, in words or 
substance, will you help us or will you come with us co 
buy guns; is that correct? 

A Almost correct. It wasn't "they."' It was one 
individual. 

Q So Frank Grady put it to you? 

Yes, he did. 


Q That we are in the process of buying guns and 


will you come with us and help us by the guns? 


A Are you saying this verbatim? 
Q Not verbatir, but in words or substance. 
In words or substance, yes. 


128a 


SOUTHERN DIsIRICT COURT REPORTERS. US COURTHOI'SI 
FOLEY SQUARE NEW YORK NY. = 791-1020 


Dennehy-cross 173 
Q As a matter of fact, Mr. Dennehy, you agreed 
forthwith? 
A Certainly. 
Had no reservations about it? 
None whatsoever. 
You were willing to do it? 
Yes, £ was. 
YOu were glad to do it? 
A Yes, I was. 
Q You went with Mr. Grady and Mr. McC rthy and 
Mr. O'Brien and Mr. Casey? 
Correct. 


To Mr. Jankowski's gun store, is that correct, 


That's correct. 

Q And when you were walking into the J&J Bait 
Shop on the morning, that morning in May of 1970, you knew 
the purpose for which you were there, did you not? 

Certairly. 

Q And that was the purpose that had its origin 
back in your. ipartment some days or weeks before; is that 
.orrect? 

A That's correct. 

Q And that was to bring about the purchase 
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is that correct? 

A To bring about the purchase of a rifle. 

Q Of a rifle? 

A Correct. 

Q And, sir, in bringing about the purchase of 
that rifle, you wene into that store and you signed your 
name; is that correct? 

A That's true. 

Q And you knew what you were doing? 

I certainly did. 
And you knew what it was for? 
Yes, 1 did. 

Q And you knew that money was passed for that gun, 
is that correct? 

Yes, I did. 


Q And the name that you signed and the address 


that you signed and the Sccial Security number that you 


wrote down there was all true and correct, is that correct, 


sir! 


Q And you have seen Mr. O'Brien here today, have 
you not, sir? 


A 


A Correct, sir. 
Q Have you seen Mr. McCarthy? 
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‘ave you seen Mr. Casey? 
Yes. Six. 
He is in the witness room, is e not 


Yes. #2Y 


175 


Did you see Mr. McCarthy here yesterday? 


Mr. Dennehy, as time went on you were 


by the government with respect to the transaction 


particular case; is that correct? 


A 
A 


> 


’@) 


Q 


Correct, sir. 

Were you ever paid any money? 

In what respect, sir? 

In respect to giving information -- 
Informant, sir 
Ves, sir. 

mo, #22. 


Cid you ever inform? 


Well, didn't you on one occasion send 


approached 


in this 


the 


government agents, when they were looking for Mr. Dalton, 


didn't you send them out to Seattle and tell them where he | 


was? 


Are we speaking of Mr. Dalton or Mr. Grady? | 


l3la 


SOUTHERN DIoIRICT COURT REPORTERS US COURTHOI!!si 


OUAR NEW Rh = 


bDennehy-cross 


Luke Dalton. 


He was your roommate? 
Yes, sir, he was. 


Q And you sent the government out to Seattle 


where he was Staying with relatives; is that correct? 


MR. CAREY: I will object to this,your Honor. 

THE COURT: I will permit limited inquiry 
in this area. 

CAREY: May we have a side bar? 

COURT: 

the side bar.) 

CAREY: If Mr. Durkan persists in this 
inquiry t.e government's position will be that he has 
Opened the door to my redirect examination on which Mr. 
Dalton provided -- what caused Mr. Dalton to leave the 
vicinity of New York and go to Seattle. 

What Mr. Dalt 1 told Mr. Dennehy about the 
purchase of 13 -- illegal purchase of 13 firearms and what 
Mr. Grady told Mr. Dalton about keeping his moutn shut, 
getting the money Mr. Grady gave Mr. Detinehy to give to 
Mr. Dalton to get to Seattle. 


THE COURT: I think with the present question 


I have there wouldn': be any door opening. It is relevant 
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to the issues of credibility and bias. I don't consider 
this particular question opens the door to anything. 

I am concerned about some of the tree-shaking 
that's going on at this trial. I don't criticize an attorney 
before his client if I can possibly avoid it, but let me 
just point out that you had this witness O'ir. en. He said 
he was strom, armed. A great big 250 pound tiellow, strong 
armed by Grady, and you were not satisfied to leave it alone 
and use it in summation. You had to string out my trial 
with organ grinding cross examination, and here's what you 
did: 

He corrected himself to say he was verbally 
strong armed. Then you were not satisfied with that. You 
got him to a position where he was wrong on his dates, and 
he appeared to be, and you opened the door for him to tell 
you that the date columns in the firearms book was blank 
when he signed. This kind of cross examination is 


unproductive. If you gentlemen want to do it, you are 


within your rights, so go ahead. I will allow this question, 


I will overrule the objection. It does not open the door. 
Maybe if you go a little farther, maybe you will open the | 
door and maybe Mr. Carey can get in what he is talking about . 
As it presently stands, no. Let's not have an 


organ grinding job done here. 
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MR. DURKAN: As far as yesterday is concerned, 
I went into two inconsistencies. What am 1 going to do, 
let him get away with it? 
THE COURT: It is beautiful in he corrected it. 
It is not intended to be critical, but I just want you to 
realize how it looks. It doesn't gain anything to string 
out these matters. It only reinforces the adverse testi- 
mony. But you go ahead. You're well within your rights 
and I'm overruling the government's objection. 
MR. DUR'AN: May I have the question re-read? 
forgot what I asked. 
THE COURT: When we get back there. 
open court.) 
COURT: I will overrule the objection. 
reporter will read back che question. 
(Question read.) 

A That is not correct. 

Q Now, Mr. Dennehy, on the second occasion when 
you went back, which I believe you said was some two months 
later in July of 1970, at that time, sir, when you went 
into Mr. Jankowski's store you knew, as you did on the 


previous occasion, the purpose of your visit there, did 


you not? 


A i gid. sir. 
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And you knew when the book was presented or 
when you saw the bork that you were signing in connection 
with the purchase of weapons; is that correct? 

Yes, 

Q And at that time, sir, you signed again as you 
had signed before, giving your Crue name, your Crue accress | 
and your true Sc Security number, is that co ct, sir? | 

That is correct... Sir. 

MR, DURKAw. No further questions. 


Mr. 5ruce? 


CROSS EXAMINATION 
BY MR. BRUCE: 

Q At the time you were given this transfer paper, 
allegedly, by Mr. Grady, this was done outside the store; 
is that correct? 

Correct, sir. 

Q This was done outside the presence of Mr. 
Jankowski; is that correct, sir? 

A That's correct, sir. 

Q You saw no transaction going on between Mr. 
Jankowski and Mr. Grady in reference to that which was 
given to you outside the store; is that correct? 


A That is correct. 
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Q You had no conversation with Mr. Jankowski at 
all, did you? 
A None that I can recall, 
Q This was tt first time you went into the store, 
big Jack O'Brien was with you. Is that correct? 
A First times, yes, sir. 
was the time you signed the book? 
Sir. 
second time you went back I think you 
testified on direct that you didn't know whether Mr. 
Jankowski wa 
A That's correct. 
Q So when you said on direct that you assumed or 
you thought that Mr. Jankowski filled in the date, you don't 
know whether he did or net, 


That's correct, sir. 


Q Now, you said that no gun w ver siown to you, 
is that correct? 
That’s correct, sir. 
Did you ask to be shown a 
A No, Les 
Q Did you know if a gun was on the premises that 


you had signed for? 
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- Q You didn't know whether that gun had to be 
) ordered or was there or where it was going to be procured 
4 from, did you? 
A Certainly noc, sir. 
6 - 
, MR. BRUCE: No further questions 
aa 
; THE COURT: Any redirect of this witness? 
8 4D anprv ’ . 
. MR. CARFY: Yes, your Honor. 
9 on ~T > ” au ” Tt 7 
REDIRECT EXAMINATION 
10 oe ae pt 
BY MR. CAREY 
’ 
" ) Mr. Dennehy, why didn't you ask Mr. Jankowski 
12 e 
for the gun? 
13 , sSaaten ” : 
MR. BRUCE: Objection. 
14 ” ene ; 
MR. DURKAN: Objection. 
15 a ; 
THE COURT: Overruled. 
16 . es § 
A wy s 
li th ee a i > hs ¢ ~ 9 
Q why didn’t you ask him for the gun? 
18 + T ; i] } : rc 
A 1 really don't know. It was just a favor 71 
4 
19 ; 
was doing. 
20 . } ) 
Q Did you know -- 
21 
MR. BRUCE: Objectiu He has answered the 
99 
question, your Honor. 
23 


THE COURT: I think he has answered the question 


but I haven't heard the next question yet. 


Q Did you 830 to Mr. Jankowski's to purchase a gum 
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Q Did you go to Mr. Jankowski's expecting to my 


for and receive a gun? 
sit. 
BRUCE: Objection. 
DURKAN: Objection. 
Ove rruled. aough doors have been 
opened. 
Sir. 
CAREY: No further questions. 
DURKAN: Nothing further, your Honor. 
THE COURT: You are excused. 
(Witness excused.) 
{R. CAREY: The government calls Edward McMorris. 
uo BORK ES. called as a witness 
on behalf of the government, being first duly 
sworn, testified as follows: 
MR. CAREY 
Q What is your profession? 
A Construction electrician. 
Q And for how long have you been a construction 
electrician? 
A Since 1954, 
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Do you know a man named Frank Grady? 
Yes, I do. 
Do you see him in this courtroom? 


CS. 


He is sitting right over there. The blue suit 

and the red hair. The third man in at t second table. 

MR. CAREY: May the record reflect the witness 

has identified the defendant Frank Grady? 

[THE COURT: Yes, the record will so indicate. 

When did you first meet Frank Grady? 

A On the job we were working together, Union 
Carbide. A new construction job. 
Q When was that? 

1970. 

Approximately when in 1970? 

Well, I worked on the job from February to 
and that period of time I met him, I don't know 
when, but ve worked on the job together. 

Did there come a time when Frank Grady asked 

you-to do something for aim? 
A Yes. 


Q When was that? 


A It was in the late spring, early summer of 1970} 
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Around there. It was a nice day out, warm. 

Q Who, if anyone else, was present when he asked 
you that? 

None that 1 can recall. Just Frank and myself. 

Where did that occur? 

On the job, Union Carbide. 

Would you please tell the jury what, if anything, 
Frank Grady said to you and what, if anything, you said to 
him? 

A Well, he asked me would I do him a favor and go 
down and sign for some weapons. He said there was nothing 
wrong with it legally -- 

Q Speak up a little louder. 

A He said there was nothing wrong with it legally; 
that to sign for the weapons as the purchaser of the guns 
and there would be no more to it. What would happen is I 
would sign for the weapons, then as the owner of the 
weapons I would receive a transmission paper showing me 


that I disposed of the weapon. This way here I had showed 


that I had legally owned the weapons and then I had legally 


sold the weapons. 
Q That's what he told you? 
A Yes. 
What, if anything else, did he tell you? 
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1" 


Well, he told me ''Buy two guns," 


Did he tell you why he wanted you to do this 


He said the weapons were going overseas, and 

that was all I'd agreed to know. 
Q Did he say anything else about what you should 

do with the weapon after you received it? 

No, because I never received the weapons. 

MR. BRUCE: Objection. 

THE COURT: I'll strike out all of the answer 
following the word ''No."' 


Did he say whether or not you would receive the 


He said I wouldn't receive the weapon. 

MR. BRUCE: At this juncture, your Honor, I 
respectfully ask the record to reflect as to this type of 
testimony that my exception be deemed taken. 

THE COURT: You can have a continuing motion 
to strike testimony as to any of these conversations as to 
which Mr. Jankowski is not actually present. 

MR. BRUCE: Thank you, your Honor. 


Mr. McMorris, did there come a time when you 


did anything as a result of that conversation you 
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about just now? 

A Yes. That afternoon, as best I can recall, 
we went down, Frank Grady and myself, went down in separate 
cars, and that day there I signed for the weapons. 

Q Where did that take place? 

A In Yonkers. 

you know where in Yonkers? 
On Yonkers Avenue. 
Do you know the name of the place? 
J&J is the name of it. 1 found that out 


yesterday. I had no recall of the name of the sporting 


goods place. A I know is where it is. 


Q if anyone else, was present at that time? 


A Just Frank, myself, and there was one man in 


Where was this Union Carbide job 
located? 
In Tgrrytown. Just above 
Elmsford on the Saw Mill Parkway. 
Q What, if anything, was done or said by yourself 
and the others who were in the store at that time? 
Frank and I went into the store. Frank told me 
to wait up in the front of the store and Frank walked to 


the back and he talked to the man that was in the store. 
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Then Frank and the man came up to the front. They produced 


a book -- 


Who produced that bonk? 


[The man behind the counter produced tlhe book. 
that you have to sign here for the weapons. 
name to two lines for two rifles. 
Did he tell you where you should sign your name 
the book? 


I should sign. 


the councler:r. 

Not that 1 can recal 

Was anything else sai y yourself or 

that time? 
I can recall 

After you signed the book 

did you do? 

Well, then I went outside and Frank stayed 
inside a little while. Then Frank came out and we 
said our good-byes and we departed. 

Q bid you have any conversation at that time 
than saying good-byes? 

Noc that I can recall. 

Q Would yo. recognize the man in the store if you 


saw him again? 


McMu ris-direct 
No, I doubt it. 
Could you please describe him for the jury? 
MR. BRUCE: 1 object, your Honor. 
Overruled. 


was about 5'10"'", he's white, and he 


was stocky. Maybe 200 pounds. That's about all I 


recognized 


Q Did he y time ask you why you were in the 


Not that I can recall, no. 

Did you at any time see any money change hands 
you were in Che store? 

No. 


Did you ever see the weapons which you signed 


No. 
Q Did you ever authorize anybody else to pay for 
weapons which you signed for? 
No. 
Q Did you ever authorize anyone else to pick up 
weapons which you signed for? 
No. 
Q Did there come a time when you spoke to Frark 


Grady again after signing for tne weapons? 
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lL mec wim at a un on meeting. Our union 


Y 


meets once atter 
was at one 1 m,., he and a brother member af the organiza- 
tion. 

Wnen was that, if you can recall? 

It was tne summertime, because I was standing 
outside. It was before the federal agents had stopped by 
the house. 

COURT: Can you give us a year? 
WITNESS: Oh, I'd say '73. 

In 1970 did you have any other conversations 
with Frank Grady after you left -- after the day which you 
Signed for the weapons at the store? 

A Yes, I would see him on the job because with the 
agreement being after I had signed for the weapons and 
there would be a transaction where I would legally dispose 
of the weapons, trarsfer them to somebody, and I was supposed 
to get a paper the next day or the day after. 

When I had seen Frank on the job I would ask him 
where the paper was because I was becoming a little concerned 
with not having the weapons and not knowing where the weapons 
were and being stuck with somebody else running around with 


my guns. 


Frank had said to be patient, the paper would come. 
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Then a few days later Frank come up to me on the job 
Said, "Here is the paper. You just have to put your 
on it. 
I had to sign it, put the serial numbers 
the date. 
What, if anything, did he say you should 
with that paper after he gave it to you: 
He said that I should keep it because in case-- 
a person was only allowed to won two semi-automatic weapons 
and that if I ever wanted to buy a gun, the record would 
show that I had purchased the guns and if they questioned 
me about it, that I could produce this transaction paper 
which would allow me to purchase, if I ever wanted to 
purchase a semi-automatic weapon, to purchase it again. 
Q When Mr. Grady gave you that piece of paper, 
did you know the person who was isted on that piece of 
paper as the person to whom you had sold the weapns? 
A No. 
Q Did Mr. Grady tell you anything about who was 
listed on that document? 


Not that I can recall. 


Q Did you ever meet at any time after that the 


person who was listed on that document? 


No. 
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Do you have any idea who that persm 

No. 
Q Earlier you started to tell the jury that in 

fou had a conversation with Mr. Grady. Would you 

t conversation? 
MR. DURKAN: it your Honor pleases, may we have 

a side bar on this line of questioning? 

COURT: This is not offered in connection 
with Mr. Jankowski, as I understand, but you are welcome to 
attend if you wish, Mr. Bruce. 

l waive my appearance, your 
the side bar.) 


DURKAN: If your Honor pleases, the 


questioning now being taken up by the U.S. A is 


into what constituted the court, Coun in the 
second indictment, and this has to do with statements made 
about taking care of his family if he went to jail, or 
something. 


I have exactly the right spot, your 


COURT: von't quote on the record. Just 
out to me, 
This is a 1973 conversation at pages 1A5 and 6. 


i 


that what it is? 


McMorris-direct 
MR. CAREY: A transcript of 
testimony of this witness. 
COURT: Where is the 1973 conversation? 
CAREY: 1 don't believe it is specified, your 
dates. 
MR. DURKAN: The conversation that we are now 


getting into is the conversation which led up to Count 


which you dismissed the other day for another reason. 


substance, what it says is shown there. May I just point 


out? 


This thing is not in order. 

COURT: Perhaps we ought to get a represen- 
tation from the U.S. Attorney on the record as to what he 
intends to elicit, rather than go hunting through the crand 
jury minutes. 

DURKAN: This is it, your Honor (indicating.) 

(Pause.) 

MR. DURKAN: That three-line answer there was 
what constituted Count 20,and I submit we are getting into 
something that is not before this jury, not in the indict- 
ment, and can do nothing but prejudice my client. 

THE COURT: Is that all that's sought to be 


elicited here? 
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have to look 


record what you 


A witness will 
sation with Frank Grady. Frank Grady 
matter of signing for the two weapons 
ated; that 


he said. 


DURKAN: ‘our Honor, ttl is what constituted 
that and that alone. That matter is not 
and is not ir he indictmenc. Yuite frankly 


’ 


think ij ever should have been ir 


Let's not get off on a tangent. 
not certain that this particular testimony would constitute 
evidence of consciousness of guilt in the sense of such 


pressing testimony. What he is telling him in effect is 


don't say anything, and if you're convicted, we'll support 


your fanily. 


net true, your Honor. It 
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true but not complete, rather. What the witness was told 

was to ‘keep your mouth shut."' In effect, don't talk to 

the investigat« . And if you get convicted as a result of 

what you did, that the IRA I believe he will say the IRA, 

although I'm not certain, will pay your salary to your 
reall; at into 

Mr. Carey. I think if all you're offering is what is in 

the grand jury minute 


ust said, not 


Give it again. 

MR. CAREY: The witness will testify he was 
approached by Frank Grady at about the time the agents 
were investigatinx this case; that Frank Grady told him 
that if the investigators should approach him and ask hi 
any questions about the weapons which ne nad signed 
1970, that he should not talk to them; that 

talk to them he was to be -- 
procedure which resulted in his imprisonment, that the 
would take care of his family by paying the family his 


salary. 


May I be heard on that, your Honor? 2 
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MR. DURKAN: As far as that is concerned, again 
it is in the realm of advising a man that he has had a 
dealing with. He is telling him these are the options 
that are open to you and this is what may happen, and if 
it should happen -- 

THE COURT: I think it's borderline. 
not take it. I sustain the objection. 

That's not a fair characterization 
of it. What the question is here is simply the weight of 
the evidence. It is certainly evidence of consciousness of 

no question about that. The question is whether 
is sufficent to constitute - 
COURT: It isn't necessarily consciousness 
see. That's what it would be offered 
as. leve rule i ut. I admit it is 2 
borderline question. 

MR. CAREY: I don't think it is a borderline 
question, your Honor. The evidence in this case is that 
Frank Grady asked Mr. McMorris to do something that was in 
fact illegal; that Frank Grady, when he found it was being 


investigated , told the people to keep their mouth shut. 


To do so he offered a bribe and tried to induce that result | 


offering a bribe, a man receiving a salary to take care 
his family if he went away. 
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COURT: I'm going to adhere to my ruling. 

Open court.) 

COURT: I will sustain the objection. 

much longer will you be, Mr. Carey? 

CAREY: I want to show the witness some 
exhibits and question him about those. It won't take more 
than five minutes. 

HE COURT: We will take a ten-minute recess at 
this time. 

Members of the jury, you may withdraw to the 
jury room. 

(Recess.) 

(In open court - jury not present.) 

MR. CAREY: Before the jury is called -- 

Wait until Mr. Durkan returns. 


Yes, sir. 


THE COURT: All right, Mr. Carey, you may be 


MR. CAREY: Your Honor, I would like to give 


to the Court my copy of handbook, Proving Federal Crimes, 


and I have bracketed a portion of page 92 on evidence which 


is admissible to prove consciousness of guilt. _ I offer it 


Co your Honor because I believe it Supports the government'g 
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position that this evidence, which we discussed at the last 
Side bar conference, is admissible as consciousness of 
Mr. Grady's quilt. 
THE COURT: I don't want to take the handbook. 
Welcgnt 
wnicn 1S a question for the jury to decide. 

THL COURT: I don't want tc take the handbook 
because if I do then defendaants' counsel would have a riaht 
to see it or 

I nave no objection to defense counsel] 
seeina 
arcund here when even 
Do you realize that? that 
be secret. i want to take the book. 


the rule is clear. liowever, I reqard the issue as 


Where the evidence is somewhat equivocal, when it 

proferred, and where its probative value is so small and 
Substantially outweighed, particularly in a two-defendant 
Ganger of confusion or unfair prejudice, that 

to keep it out. i think it is a borderline 
issue here, but I have ruled, I think correctly and in good 


conscience, and I am basically relying on Rule 403 of the New! 


Evidence. if there 1s something Mr. Grady did which! 
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has a little greater weight which shows independent evidence 
of consciousness of guilt, of course it would be admissible. 

I think under these circumstances what I saw in the grand jury 
testimony and what was offered by yourself at the side bar, 
didn't rise to the level where 1 Ought totake it over objec- 


tion under all of the relevant circumstances of this case. 


I will adhere to my prior ruling. I am not 


excluding evidence of conduct which clearly shows consciousness 


of guilt. That I would take. 

MR. CAREY: Your Honor, I don't see that the govern- 
ment could ever produce evidence any clearer than that which 
resulted from a conversation: iich proves consciousness of 
guilt. 

THE COURT: don't regard that as a threat 
intimidation on wnat we are taling about now. liowever 
adhere to my rukings ‘ as ) c tne jury and ask 
witness to return to the stand. 

MR. CAREY: While we are waiting for the Jury, 
of course the only theory under which that evidence is 
admissible 1s not consciousness of guilt. It shows Mr. Grady ''s 
Knowleage of what happened. It shows that he himself was 
involved in the conspiracy and, thereofre, it is evidence 
showing his membership in the conspiracy. 


THE COURT: That, of course, is a technically valid 
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2 arcument. I don't know how much m : evidence you need 
3 than what's already here in this book. By book, I'm talking 
4 about Exhibit 9, YA. 
9 MR. CAREY: The fact that the government may be 
, 
be introducing in evidence something which definitely hurts the 
defendant -- 
° THE COURT: All that is true, Mr. Carey. 
Y “IR. CAREY: That doesn't mean it should be 
10 excluded. 
1] THE CUURT: I have made my ruling using the best 
lz discretion and judgment I know how and I propose to adhere 
13 to 2¢ 
14 MR. CAREY: May the witness be instructed that 
15 nothing I ask him will be directed to that metter? 
16 THE COURT: All I will say to the witness is 
7 answer the questions directly an vtompletely and do not make 
18 any speech or volunteer anything. 
19 (Jury present.) 
20 THE COURT: You may resume, Mr. Carey. 
21 BY MR. CAREY 
= Q Mr. McMorris, I direct your attention to Govern- 
23 ment's Exhibit number 9, to pages 10 and 11; can you identify 
aA that document? 
25 A Yes. This is the paper that I signed the day in 


rdalt McMOrris-direct 


the sporting goods store. 


And can you identify it? liow do you identify it? 
By my siqnature. 


Is that your signature? 


I show you Government's Exhibit 9B in evidence. 
Is that a complete and accurate copy 0. pages 1U and 11 of 
Government's Exhibit 9 which you have before you? 


Yes. 


Would you please show the jury where on Government's 


Indicating). 
Indicating the two lines on which appear the name 


McMorris, is that correct? 


wnich portions of that line you 
Signed. 
A ° i my m y address, my date of birth, 
Security id 1e \ where I live, on both lines. 
Q Did you put the d which appears to the left of 
your name? 
A No. 


Q Was the date there when you signed your name? 


ge BEST COPY AVAILABLE 
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“‘cMorris 


AnNOow wino 


bid you select the two lines on which your 


entered? 


lines? 


a man nam 


electrician 


Have you 
in the company of Frank Grady? 


hat I can recall. 


Yes. 
How do you know ..im? 
same local. 


ever seen him in the company of Frank 


A Not that I can recall. My recollection,we were 


in the same group on the job. 


Do you know a man by the name of Joseph Tierney? 


RTERS 
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McMorris-direct 

No. 

bid you ever record, either make a mental note 
ofthe serial number of the two firearn you signed for? 

A 

Where did you write them down? 

On a piece of paper. 

What have you don with that piece of paper? 

Tne Original piece of paper I threw out. After 
I put them on the bill of sale. 

I snow you what has been marked Government's 
Exhibit ll. Can you that? 

yes. 

How c@n you identify that? 

This is the paper that Frank Grady had given me 
showing transaction of the guns. 

MR. CAREY: The government offers Government's 

n evidence. 


pA 
“a 


.. DURKAN: I am going to object as being 


probative of notning in this case. 


THE COURT: Hand it to the clerk. 

(Pause. ) 

THE COURT: When and where was this given to you? 
THE WITNESS: On the job. 

THL COURT: When, about, ain y 
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Signed for the weapons. 


THE COURT: W 


O 
y 
i 


client. 


THE 


Jankowski. 


> ' 
\Government 


which 


mv 


nly 


I wrote 


wrote the 


mc 
h 


Lane:J 


- 
4 


the serial numbe to one 


line the serial number to 


it says "Transfer Record' 


Q Did you make 


5 


form 
No. 
Do 


you know 


Ww 


" 


4 


no ave it to 


Frank Grady. 


Hjyection 1S o 


Our Honor, 


pl 


On th 


weapon 
other we 


Siaqned 


mu 
aly 


he ot 


+ 
L 


ho typed that 
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11? 


ué 


yo 


verruled. 


T 


+ 


ease, opject 


n the 


T 


4 


e line 


+} 7 
Cnirda 


S. On the four 
apon. 
name. 


handwritten 


neo 


form? 


Then dow 


on behalf 


second 


wrote 


th 


n where 


entries 
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No. 


Do you know who Michael O'Callahan 


Grady ever tell you who 
O'Callahan was? 
No, not that 
to show 
Nibits 10 and 


All right. 


resume, Mr 
DU, your Hionor. 


Your Honor, I have no further guestions 


Knew the defendant Frank Grady 
before May of 1970? 


you talking 


I thought you were talking about somebody else. 


Mr. McMorris, you knew Frank Grady, did you not, » 


some period before } 1970? 


REPORTERS US COURTHO 


Over what 


a Gal 


occasion 


>to " a 
wortnern Ire 


the time 


u can answer the 


question. 


Prior tothe time I] Signed 


for the weapons? 


Northern 


one way or ti! 


McMorris-cross 


Well, were you interested in the situation in 


Ireland prior to May of 1970? 


Just what I1 read. 


Well, having read it did you nave any dealings 


1@ other about it? 


CAREY : Objection. 


COURT: He has answered it already 


There came a agay when you tnis conversation 


Grady when he asked you to do come with him to 


he said 


Q 


was meant by 


at correct: 


that was, 1 believe, you told us on the job, 


And you mentioned something that you knew or 
they were going overseas; is that correct? 

Yes. 

Did you know what he meant or did you know what 


Overseas? 
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assumed tii where they were 


ie 4 , - 
ana tna 


were awa > et that you 


urcnase two rit 


between 


purpose of 


that right? 


Ragnt. 


McMorris-cross 


ntention 


Yes. 


When Frank 


a name otner 


you sigqnecad your own true 


true addre: 


And there was at ; £ no attempt 


iv L 


the store 


that particular gun 


you weren't going to put down false infor- 
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McMorris-cross 

And you gave it as you truly knew it 

Yes. 

And followiry the signing of the page, and I am 
now referring to Government's Exhibit 9B, following the 
Signing of that particular paac ir. McMorris, I believe you 
showed us on direct examination you Signed your name -- would 

you show me where, sir? 

Here and here (indicating). 

You siqned your name on two lines on 


of the page, is that correct? 


Ou Signed jit, sir, under the name “Sold ss 


and where it says "Customer's Name," you wrote down your name, 


is that right? 
Yes. 
Where 1t says "Address" meaning the customer's 


you put doin your own as being the customer's 


addition, so there wouldn't be any doubt 
whatsoever a} your identity, you wrote in your date of 
birth and your Social Security number? 
Yes. 


And all of it was true and all of it was the fact 
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ralt ! ris-cross 


as you knew the facts to be; is that right? 
A 

Now, sir, follwoing the signing as a customer 
in the store, you mentioned to us, I believe, about a piece 
of paper which has gone into evid2znce-- may I have it, Mr. 
Carey, please? 

The transfer slip. 

You had been told or you had some conversation 
with ! Grady about a certificate of transfer and I believe 
that you have identified that as Government's Exhibit ll, 
which 1s the last exhibit that you just identified. 

It has my Signature on it, yes. 

Q And you were aware, sir, having signed that book 
and naving gone to the J&J Bait Shop, that you were listed an 


the ¢ purchaser of the weapons involved; is 


(eS. 
And you knew, sir, that ownership was then listed 
in your name, is that correct? 
A yes. 


And you were concerned about that, were you not, 


Yes, sir. 


And I believe you told us on direct examination 
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rdt McMorris-cross Pas 
you were concerned because you didn't want somebody running 


around with your guns, is that right, sir? 


and said that 
and properly 
transfer ownership» out of my name 5 na right, sir? 
A Yes. 


And accordingly, you wrote yourname, you filled 


serial numbers, you . rote your address and you signed 


that. correct; sir? 
The serial numbers, Signature and 
the printing, that's right. 
You inserted all of that in the form and you 


your name, is that correct? 


urther questions. 
Any questions of this witness, Mr. 

Bruce? 
CROSS EXAMINATION 
BY MR. BRUCE: 

Q You testified on direct, Mr. McMorris, that you 
authorized no one to pick up these weapons and the weapon 
was not exhibited to you -- 


THE COURT: Please, don't do that. Don't 
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rdlt McMorris-cross/redirect 
Summarize. Just ask him a question. 
@) Now, did you, when you went to tnis sho: 
expect that gun to be delivered to you at that 
A No. 
Q And you don't remember the person that was behind 
tne counter in that shop the day you went there, do you? 
No. 
the description that you gave, 5'10", 200 
pounds, is from the best of your recollection, is that correct. 
A Yes. 
And to your Knowledge this man, John Jankowski, 


who sits here, let the record reflect the defendant, you 


do not remember if you ever saw him before, do you? 


A No. 

And you do not know if he had anything to do 
with this transaction that you have testified to here today, 
do you? 

A 1 don"t recall, no 
MR. BRUCE: No further questions. 
REDIRECT EXAMINATION 
BY MR. CAREY: 
Q Was pa: > of your purpose in going to the J&J 
Bait Shop on the day you went to sign the record, to receive 
a weapon? 
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McMorris-redirect 


you receive a weapon? 


gOlng, to receive a 
weapon? 
DURKAN: Objection. Asked and answered 
COURT: It has been. H tell us how or 
under what circumstances he did not 
you ask for a weapon? 
WITNESS: No, I did not. 


testified that you did not expect to receive 


That's right. I did not expect to receive the 
weapon. 

but you now say nevertheless that your purpose 
to the store was to receive a weapor ? 
MR. BRUCE: Objection. 

THE COURT: Sustained. 

What was your purpose in goin 

To sign 

Was your 


No. 


Was your purpose to pay for a weapon? 


J 
NWO. 
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McMorris-redirect 


THE COURT: Anything else from this witness? 


do have, your Honor. 


- 


thought you were getting ready to 


when you sianed 


reflected in this case by Government' 


the caption 


Q Did you read the caption "Sold To" 


tne documen 


A 


“Customer's Name"? 


ever been a customerof Mr. Jankowski or 


store where you went to gn this docume 


DURKAN: Objection to that unless he is 


talking a prior date, not the day in question. 


CAREY: I am talking about this day or any 


day in your entire life. 


THE COURT: Let's separate this day from the 


prior day. 


170a 


US COURTHO!'s: 


r9 yy 


SOUTHERN DILTRICT COURT REPORTERS 


ris-redirect 
On this day were you a customer of 
where you sianed this document? 
DURKAN: Objection, your 
THE COURT: Sustained as to 
That day -- 


THE COURT: Wow, I've ruled against that question, 


sorry. 


purchase anything at that store? 


THE 


asked whether he ever paid for anything, whether he ever 


took delivery of anything. The jury can infer whether or 
not he was a purchaser. 

THE WITNESS: That was the only time, your 
Honor, that I was ever in that store. 


Did you pay any money when you went 


NO, your Honor. 
Did you go out with anything? 
WITNESS: No, your Honor. 


CAREY: I have no further questions, your 


l7la 
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McMorris-redirect 216 
MR. DURKAN: Will your Honor bear with me a 
moment while I confer 
Certainly. 
(Pause. ) 
DURKAN: Wo further questions, your Honor. 
MR. BRUCE: Wo further questions. 
THE COURT: YOu are excused. 
(Witness excused.) 
The government offers Government's 
EXHLSLEsS. 3. : j in evidence. 
DURKAN: Will your Honor bear with me for a 


moment? 


MR. DURKAN: If your Honor pleases, counsel 
both defendants have no objection to Exhibits 3 and 4. 
respect to 5 and 6, I would ask for a side bar conference. 

THE. COURT: Is 1t feasible to have the conference 
after the jury goes for lunch? 

MR. CAREY: It would be a good time te break 


for lunch. 


THE COURT: Members of the jury, please withdraw 


and return at a quarter of 2. We will try to get out early 


tuday in view of the weather. 
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(Jury leaves the courtroom.) 

MR. DURKAN: T disputed exhibits, your Honor, 
are Government's Exhibits 5 and 6. The defense objects to 
them, your Honor, because the language contained in both of 
them includes lanc which has already been stricken from 
the indictm by your Honor. 

It has not been stricken from the 
indictment. 

HOLMAN: i a conversation with Mr. carey 
with reference these exhibits. I pointed out objectionable 
langua: e! He himself redacted and cleaned up the 
indictment. He felt there was a problem with ji I spoke 
to him when he showed me the exhibits this n Gg and I said 
"Are you going to redact those words out?" 

Carey said to me "Yes." 

So I just as a matter of course 
he was going to offer them, wheth he had redacted and he 

iq “No..* 
don't know what's going on here this mornina. 
THE COURT; I don't know by right he 


modify the exhibits. These are exhibits under -eal of the 


Department of State of the United States. 


+ 


Your Honor, I would like to explain 


I indicated to Mr. Holman would have no objection 


elt 218 
to withholding n > Jury certain portions of those 
two exhibits referring to ammunition and implements of 
have reconsidered chat since, because this 
particular situation can be distinguished from the charade 
? 
in the indictment that he illegally exported those th 


This document merely states the defendant did not have a 


license to export. 


Grady to that, 


THE OURT: a +’ ad no license? 


BRUCE: f your Honor pleases, 
not involved in this matter at 


7 - 
i GOon'st 


mame is mentioned in Exhibit 5 


I would ot } improper as 
to the defendant Jankowski. 
THE COURT: In the absence of a ceomplete 
stipulation I cannot go that route, much as I would like to 


ao so. 
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ne reason 


name was 


219 
for the 


probably at 


they charging a conspiracy 


ang Mr. Jankowski their f 


was, 


that cons 


in 


He 1s no loncer part of the conpsiracy with 


your Honor. So it is totally irrelevant 


to him. 


Honor, first of all, there is 


ny conspiracy to 


to tnat -narge 


Number two, 


the document merely shows that » 


iZ's 


Jankowski himself no permission to do any exportina. 


It shows the same 


thing 


bait Shop. 


yes, your Honor. That no one had 


weapons at all. The charge is not that 


Jankowski did so. The government wants to show Mr. Grady 


Jankowski. 


I will take the exnibits in the 


absence of a Stipulation. The objection is Overruled. rh ie © 


iS necessary to give a curative instruction as to the exhibits 


I will do so, but I don't read into 1t what you do. He is 


ARE NEW YORK 


rdlt 
talking about arms and the fact they have additional 
in there such as ammunition and implements of war 
terial. All you are charged with is rifles. 

MR. DURKAN: If the jury reads implements 


it conjures up all sorts of things in their mind. 


you want an instruc nal charge, 


BRUCEK: It 1S inflammative and not 


COURT: t iays at your door. 

Stipulate and obviate this. 

see the stip lation to obviate these wo 
exnibits would have to extend to Mr. Jankowski, to the 
JéJ Bait Shop, as well as Mr. Francis Grady and Francis 
Michael Grady. 


. 


MR. BRUCE: Nothing nas been adduced 


trial to connect Mr. Jankowski or Jé&J Bait Shop 
tr 


THE COURT: I made my ruling. I don't intend to 
argue the point. If anyone wants a charge limiting the 
language in these exhibits I will do so, but I would like 
you to present it in writing, your request. 

MR. DURKAN: I believe we will want that. 

THE COURT: Come in with that in written form. 


MR. CAREY: Government's Exhibits 3, 4, 5 and 6 
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are received 


you're 


received 


S0vernment's Exh 


IAFUMm|ANn? rn he | 
gocument numbered 


1emen. 


next witnes 


covernm 


are you employed? 


am unem.loyed. 


Casey - direct 
For how long have you been a plumber? 
Sixteen years. 


Do you know a man named Frank Grady? 


For how long have you known him? 

Known him about sixteen years. 

Do you see Frank Grady in this courtroom? 

Yes. 

Would you please indicate where you see him? 

black suite. 
the record reflect the witness 

fendant Grady? 

THE COURT: Yes. 

DO you know a man named Thomas Duffy? 

Yes. 

when did 

I met T! Juf fy theBronx on 
introduced me to him. 


that? 


Approximately what month,if you can recall? 


January, February, could have been around 


Wno, 1f anyone else, was present at that time? 
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A Myself, Frank Grady, Tom Duffy, fellow by the 


of Danny Diamond and a fellow by the name of Finniaan. 


Q Would you please tell the jury what, if any- 
thing, was said at that time and who said it? 
A Thomas Duffy was counting money out -- 

MR. DURKAN: If your Honor pleases, I object 
to what anybody other than my client said at that time. 

THE COURT: I would take the conversation 

it was in the presence of Mr. Grady. 

Has the time been fixed of this? 

MR. CAREY: I understood the witness to say 
January 1970. 

THE. COURT? <All? ‘vigkt, 2! 3) take ae; 

Tell us what was said by Mr. Grady or in his 
presence, and if you can tell us who saia it. 

WITNESS: went to the back of the pub 
Duffy was seated at the back of the table, Diamond 
there, Grady and this fellow Finnican. 

Tom Duffy had a large amount of money that 
was counting. It was receipts from a dinner-dance the 
Irish Northern Ai’ Committee held. 

How do you know that? 

He said so. 


Who? 


Casey - direct 


A Tom Duffy. He was in an arqument with Finnigan 


‘ver chances that were not sold at the dance by 


Finnigan. 


What, if anything, was said at that time by 


f the conversation. 
Frank Grady say anything? 

Not that I recall. 

And which branch ofthe Irish Northern Aid 
Committee was Mr. Duffy associated with? 

MR. DURKAN: Objyection. 

THE. COURT: I don't know that it matters. 
It's the same branch this witness belonged to, is that 


what you are trying to show? 


Thomas Duffy was a member of the %3ronx branch 
Northern Aid Committee at that time. 
a time when you became a member 
an Irish Northern Aid Committee? 
Yes, there was. 
When was that? 
A It was about a month or two after I had met 
with Duffy. Frank Grady, myself, and Jack O'Brien met at 
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rdjw 5 Casey - direct 
the Chippawa Club to form the Yonkers branch of the 
Irish Northern Aid Committee. 

Q wh cf anyone else, was present besides the 
men you just mentioned? 


I believe Willian Dennehy was there and 


Luke Dalton, myself and Frank Grady. 


Would you please tell the jury what, if anything, 
waS Said at that time? 

A Frank Grady indicated we were forming a chapter 
up and he was to be the chairman. At that time Jack 
O'Brien became very angry. He said Frank Grady if it 

for me you wouldn't know any ellows downtown 
Bronx branch. 
Frank Grady offered him take another post 
committee and he refused. 
ything else, was said at that 
meeting? 

A Outside of that I don't recall. 

Q Was anything said to you about takirg a 
position on the committee? 

A I became secretary on the committee. 

Was that discussed at that time? 
Yes. 


And was anything discussed about 
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who the people would be who would fill the other positions? 


Willian Pennehy was the financial 

secretary. 

bid you ever have any discussions with Frank 
Grady about yourself and the other people doing something 
for him? 

Doing something for who? 

q something for Mr. Grady? 
the question. 


meetina when you 


any other meetings where you discussed things with Frank 
Grady? 
most of the meetinas that were held 


by the nm -e were held at the Chippawa Club. 


from meetinas of the Northern Irish 


Aid Committee, did you ever discuss anything else wit! 


Frank Grady? 
A Yes, purchase of weapons. 
When did you discuss that? 
It was March of 1970, I believe. 
Q Was that the first time that you discussed 


it with Mr. Grady? 


Casey - direct 
Yes. Frank informed me -- 
Before you say what was said, who, if anyone 
was present et that time? 
Myself and Frank Grady. 
THE COURT: Where was this? 
I believe it may have been my 
don't recall exactly. 
» Gid you and Mr. Grady 
say at that time? 
A Frank Gracy said that arrangements were made 
to order M-1] carbines and would I be willina to 
Sign, and I told him ves. 
Q What, aif anything else, did he Say about the 
arrangements? 
A He said Jack O'Brien has been droppina by the 
J Shop daily discussing a transaction withthe owner 
pertainina to these weapons being purchased. 
What, if anything else, did he say? 
mentioned that -- 
BRUCE: Objection to hearsay. 
THE COURT: Overruled. However, I 
will take it subject to a motion to strike and subject t o 


connection as far as Mr. Jankowski is concerned. 


The jury will bear in mind the defendant Jankowski 


was not shown to be present at this particular conversation. 
184a 
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Casey - direct 
What, if anythina else, w i by Mr. Frank 
Or yourself at that meetina? 
A H 1 arrangements were being made at the 
pertaininc to the purchase of M-1 carbines 


Brien was dropping by the shop d y talking 


iaements were 


were 


Duffy and Jack O'Brien were very aood friends. 


bus driver and he used to meet with him 
pertaining to tna 

the owner would be 

How do you know 

Because Frank Grady was in constant touch -- 


askina. 


there come Pe when vou wer! to Yonkers 


Who, anyone else, was present at that time? 
Martin Lyons. 
Q Would you olease tell the jury when 
occurred? 
It was around March of 1970. 
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Casey -direct 


Would you tell the jury, what, if anything, 


was done or said by yourself 


Duffy? 
Frank Grady told me there will be a meetina 
between myself, Frank Grady and Thomas Duffy and Martin 
that they would come to Yonkers to make 
arrangements to purchase M-1l carbines. We were to meet 
them and follow them to the J & J Fish Shop. 


anything else, was said by Mr. 


the extent of what he said. 
if anyone, wasS present at that 
conversaton? 
A Just him Frank Grady and mvself. 

Where did conversation take place? 

I believe it was in Frank's car. 

Was that at a different time than the time 
when Mr. Grady told you that arranaqements were made to 
Purchase M-l1 carbines? 

Yes. 

Q Well, did you do anvthing as a result of the 
conversation which you have just told us about? 
A Yes. We followed Tom Duffy and Martin Lyons 


up to Yonkers after to the J & J Gun Shop 
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Did you have a discussion 
On the same day? 


Yes. 


n that day? 
“yons, myself, Thomas Du y and Frank 
entered the cun shop. Thomas 
went to the far end of the coy 
conversation with the owner that cOuldn't hear because 


other } ! and saw Thomas 


Quite a bit of money. 


Objection, your 


He can tell vou w! her it was 
creen bills nd the size of the rolls if he wants, but 


not to tell that it is quite a bit because that means 


different things to different people. 


De you understand what we are trying to aqet 


Casey - 


a large amount 


Waa 


Folded like that 


Indicatine about 


youpass Getty Scuare at any 


We were waiting in Getty Scuare 


Martin Lyons to show up. 


What, if anything else, 


were in the store other than for 
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you to see a 


for Thomas 


happened while you 


conversation 


see some money aiven to the 


yas the extent of 


the time when you Saw Mr. 


Store and the 


paid the owner auite 


before we were to sian. 


Martin 


else, was i 


in the store. 


you recognize the owner if you saw him 


direct 


It's possible. 
Would you take a look around this courtroom 
¢ see if you see that individual this courtroom? 
MR. BRUCE: 
your Honor, as being misleadi 
Hbjyection is overruled. 
Sitting over there in the yellow 
shirt and brown ck x 1€ gentleman with the 
glasses. 


you saw Tom 


Now, referring to tne occasion when - 


. 


the record reflect that the witness has identified t 


defendant Jankowski? 


May the record also indica 


ne 1s sittinse next } gentleman who made the obiecti 


Proceed. 


Referring to the occasion about a week before 


te 


n 


sie 


you signed for a weapon, when you went to Mr. Jankowski's, 


was anyone else there besides yourself, Mr. Grady and M 


Lyons and the owner? 


A No. I think there was a little air] behind 


entere 


act 


weapon? 


A on Yonkers 


Avenue. 


»WaS present at that time? 


signing 


es 


Sta: 


- 


des your 


; 
+ 


done bes 


a 
w 
ba 
4 
3 
2 
oO 


ne 
i? 


a 
he book while 


was said 
> 


for 


Did you ever pay any money to the owner of the 


NO; I. did: net. 
Did you ever see M Grady on that occasion 
paying any money to the owner of the store? 


A No; IT did not. 


2) Was any of themoney that was delivertd in that 


store to the owner money of yours? 


the weapons which vou sianed 


Not at that time. 

Were the weapons which you sianed for 
weapons which you purchased for ycurself? 

No. 

Who was the purchaser of the weapons which 
you sianed for? 

MR. JRKAN: Objection. 

THE COURT: Sustained as to form. 

It was for the IRA. 

THE COURT: You cannot answer. I will strike 

out. The jury will disreaard it. 


Q What, if anvthina, did you do after you left 
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the gun shop on the day when you siagned for the firearms? 


A We left the gun shop and continued on up to 
Yonkers Avenue, stopped at a bar, we entered, Frank Grady 
and myself, and he introduced m: to Martin McCarthy, 

Luke Dalton, Jack O'Brien was there. 

What was said at that meeting, if anything? 

A He introduced me to Martin McCarthy and we 
had a small conversation. ‘hen Iwas told that Jack O'Brien 
was refusing to sign. I became quite angry because he 
made arrangements in the first place. Everybody else 
was Sianino and he was backina out at the last minute. 
After the argument was 

Q Tell the jury what you said to Mr. O'Brien. 

I indicated Luke Dalton had falsified his 
name on the register. He didn't rst his real name when 
he signed and he was takina some chance and now youare 
backing out of sicninag. Finally he aareed to sian. 

What, if anything else, was said by Mr. 

McCarthy or any others present at that time? 

I don't recall. 

What, if anything, did the people do who were 

you were stillin the bar? 

I didn't stay that long. Possibly fifteer, 


twenty minutes and I left. 
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4 


Were there ever any uiscussions with you by 


anyone about how you would explain not having the weapons 


jw 


4 5 
you had signed _ for? 
: 1eS 
Objection "by anyone”. 
LHE COURT: "By anyone" in the presence of 
» 
Mr. Grady. 
9g 
Q Who did you have those discussions with? 
j ) 4 
: A We had a meeting at the Chippawa Hall, Frank 
} ll - . “ As 
{ : Grady, myself, Jack O'Brien and Sean Keenan was there, 
¥ 12 
rj Willian "ennehy. I think that was the amcunt of people 
13 : 
that were there. 
d» 14 : ' 
Me Q Was Mr. Lyons there? 
15 F 
A Yes. 
* 
lt P 
Q What, if anything or when was that meeting? 
\7 q 2 st be F ; 
Ay It was after we had sianed for the M-l carbines. 
15 
.) Approximately how long afterwards? 
19 ‘ : ‘ 
A No more than a montn. 
20 S ~ , ‘ , 
What, if anythina, was said or done by the 
21 . 
people present at that meetina? 
22 
‘ A Martin Lyons trought out a handful of receipts 
23 


and he handed them out and he said for us to hang on to 


them in case anyone ever questioned us about siaqning for 


the weapons. He indicated that the names on the receipts 
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people that were deceased. 


Q The namesof the people to whom the weapons 


transferred? 
Yes. 


And how many people were aiven receipts at 


Myself, Frank Grady and Jack O'Brien. 
Q Did yousay that Frank Grady received the receipt 

at that time? 

I'm pretty sure he did. 

What, 1f anything else, was said besides what 
you just told us at that meeting about the firearms? 

if we were ever questioned and broucht 

in by the law for falsifying the information, that the 


Irish Northern Aid Committee would pay our fees and protect 


Did there ever come a time when you saw the 
weapon which you had siaqned for? 
A Yes. 
) When was that? 
A A few weeks after we had sianed Frank Grady 
and myself and Martin Lyons went up there on, I believe, 
a Saturday night. It was after 9:00 o'clock and the owner 


was Still in the shop. We went to the door and he let us in. 
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Which door did you go to? 


What, 1f anything, did you do after you entered 
the store? 

The owner took us to the back and there were 
Stacks of these M-l carbines in cardboard boxes. 


other customers in the store at that 


The store was closed. 
What, if anything, did any of the people 
present do or sav at that time? 
A Martin Lyons, myself and Frank Grady took the 
M-1 carbines and loaded them in Frank's staionwaaon and 
my car. 
Q ind how many M-1 carbines did you 


that way? 


did you do and what, if 
after that was accomplished? 


A Frank Grady and myself followed Martin Lyons 


past Tibbots Brook Park and up this hill to this residential 


area and we transferred the weapons in our car to Martin 


Lyons' car. 


Casey - direct 
What, if anything, happened after that? 
A Martin Lyons left and that was the last I! 
Saw the weapons. 
Q Do you know where Mr. Lyons took the weapons? 
A I can only assume. 
THE COURT: Don't assume. He put them in 


his car; is that what you said? 


COURT: Where in his car? 


WITNESS: The back seat. 
Do you know where he delivered the weapons? 
A Not really, I can't say. 
Q Anybody ever tell you where he delivered the 
weapons? 
MR.DURKAN: Objection. 
THE COURT: He can answer that yes or no. 


No, no one ever told me where he took them. 


Q While you were in the store and being shown 


tue weapons in the back room, what, if anything, do you 
recall “Mr. Jankowski saying to anyone who was present? 

A I don't recall any conversations from him at 
the time. 


Q Did you ever return to Mr.Jankowski's again? 


rdjw 22 Casey - direct 
m ; 
« A Yes. 
9 @) When was that? 
s, ' A A month after we took the carbines out I got 


a call from Frank Grady and he says that he had another 
fellow that had siaqned and I was to pick up the carbine. 
So I went down to J & J and picked it up, 
brought it to my house and next day I gave it to Frank 
Grady. 
MR. DURKAN: May we fix the month? 


st THE COURT: Yes, I would like to have it 


19 
la 


fixed. 


; Mr. Casey, do you recall the month when this 
14 
happened? 
15 A It was about June, the middle of June. 
2) You say that you siaqned for the weapon in 
li 
approximately May; is that correct? 
A I sianed for the weapons in May. 
19 , ; € 
Q You said it was about a month after that 
”) a 
i that you picked up the 20 to 25 carbines; 1S thac correct? 
7” MR. BRUCE: Objection. He didn’t say 20 to 


eos He said 25. 


- THE COURT: Well, the jury will recall what 


The objection to the question is overruled. 
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Is that correct? 
Could you repeat the question? 


Yes. How much time passed between the time 


you signed the firearms book and the time when you picked 


up the cartons of M-1l carbines? 
Approximately two weeks. 
And how much time passed between that and the 
time when you picked up the one carbine? 
A Another month. 


@) SO it was about a month and a half after you 


Q What, if anything, did Frank Grady say to 

you at the time you turned over the one carbine to him, 
that you have just described? 

I just gave it to him. 

DO you know a man named Joseph Tierney? 

Yes. 

Did there ever come a time when you yourself 

Joseph Tierney's house? 

I was over his house several times. Then 

there was an occasion when Sean, Tierney, Martin Lyons and 


Frank Grady went there. 


How do you know that? 
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Frank 
When di 
‘ 


1 don't recal) 


you recall 


your 


ust Frank Grady 


Where did that conversation t 


anything, 
was said at 
Grady 


Tierney because he 


anything else? 


Nothina other than that. 


Did he say anvthing about where tiey had gone 


and met M Tiernev? 


> 


A 


a) 


Tierney 


lad 


si 


ad there ever 


DO you 
July. 
Do you 


Yes, 


Or 
Ui 


about where thev 


say anything 


Y F Tiernev's 


0 
3 
i) 
C 
rt 
x 
y 
+ 


had a 


oe 
9 
oO 
ct 
0) 
_ 
wy 
9) 
O 
c 
rt 
O 
rh 
'@) 
= 


rable about weapons. 


ha } cFrNNY rm er 
ever tell vou why 


' 
erney s&s 


house? 


ccasion when vou went to 


ae a ae — 
Halfway ifouse? 
° 
s that 
£ a7N7 
O22 1970. 


ct 


recall which month that was? 


recall where the Halfway House is? 


Yonkers, New 


Main Street in 


vas? 
me 


owner \ 
imilar 


ce 
74 


oO 
13) 
o 
w“ 
i) 
x 
rs) 
ue) 
4 
Q 


direct 


ere 


your Honor. 


1 decline to take 


the requlations reaar 


fendant to skirt the 


requlations > d ; h ra fer of firearms. 


subsequent similar 
to the conspiracy s I ¥Y juror 
was in furtherance f conpsiracy. 
prejudicial slopover as to 


ankowski who is not shown doina anything unlawful with 


handguns. I believe it is inappropriate at this stace 


of the record and I decline to take 


CAREY: It 1S not so far removed from 


j= 


a4 


rdiw 28 Casey ~- direct 
conspiracy when 1t happened in July of 1970 


1970 the same thing occurred 


Mt y Lb ‘ > tae - " 
again in Mr Jankowski's store. 
THE COIPT , } — lari r Tan ‘ ' 
THE UURT : Anything for placina r. Jankovwski'‘s 
vg i i > 
nvolived Gracqyvy, i would take it ited 


MR. CAREY: Mr. Jankowski was fully aware 
of it, what Mr. Grady was doina. Mr Jankowski does not 


have to know what was happenine to be liable under that 


conspiracy. 

"T + t =d r ae ~4 > vt 

ae 3 « Sr Uniess tne unS are t1ec into tne 
= . A sit “A+ } loathe T . } '? 
Cait store, talking about tne handguns, I decline to 


>ertainly take. 


MR. CAREY: THIS 1S NO. a cOonsviracy limited 
to 4 ronrers Avenue, Yonkers, New York. It 1S a conspiracy a 
limited to the Southern District of New York and in fact 


It does not matter -- the qovernment is not 
limited to proving that all these thinas took place in 
Mr. Jankowski's ba store. Though it may prejudice him, 
that's typical of any conspiracy. 


I think your Honor has heard many narcotics 


cases to know that conspiracies can qo on for years. 
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- Particular individual members of that conSpiracy, if 
f : c. =) conspiracy by the jury, can 


. be held for any act in furtherance of the conspiracy whether 


f they knew it to exist or not. 
r c 
This nanppens 1 , 
: time Mr. Jankowski was dealing in illecal firearms. 


8 ‘ ; 

THE COURT: I decline to take it. 
P MR. DURKAN: So we won't be comina back to the 
. Side bar, we received just before lunch, we received some 
! new and additional 3500 material on this witness. I have 
fs cone through it as best I can in the time allotted. It 

aS separate and apart from the 3500 we aot on Sundav. , 

‘ 
i | ‘ 7 3 n= 

It addresses itself to certain incidents that 
15 
: this witness I presume is goinag to be asked about. From 
a what I can cather it has to do with crunks. . 

' 
+6 MR CAREY: There are three or four items 
‘ 
ae mentioned in this witness' testime where he and Mr. 
: ae , 
, Grady or Mr. Lyons or ail of them ricked up trunks 
~' filled with rifles as well as boxes 
y . r 6 Cc e 
21 THE COURT: 'runks with rifles I would take. 
a@ 


MR. DURKAN: lic doesn't know what was in them. 
vr 


a That's why I say at this juncture, rat’ -r than have the 


a thina come out and prejudice the jury -- r 


~) MR. CAREY: One think which he id Mr. Lyons 
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1 Mr. Grady were handed which he said he didn't see 
inside of but were very heavy 
it from? 
that familiar with it, 
your Honor. 

THE COURT: I Will. look. 

THE COURT: This sheet No. 13 suaqests that 
this witness saw auns consisting of carbines placed inside 
a box or crate and then nailed at the top, and "Frank 
and I and him carried it outside." That is certainly 
admissible in this case. 

MR. CAREY: Page 15, your Honor, 
from page 14. 

THE COURT : Is there any connection hetween 


end prior trunks or cases that this witness 


MR. CAREY: Lt 2s Martin Lyoéns' again. 

MR. DURKAN: Your Honor, my readina of 
from this information that we Just cot, that he -- 
tnink he is going to testify ro t that he helpe: 
move 1t out. Then it was outof |! ~ssession. 


At a later time ne says he saw Lyons and 


Grau’ putting something in a crate that he identifies 


as rifles or guns. I will teke exception to any testimony 
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on that unless they are identified as the Guns that are 
the subject matter of this indictment. 
THE COURT: Carbines I would take whether 
they are identified with this indictment or not but I am 
to take the handauns by themselves. 
D. 2KAiN: On the trunks, your Honor -- 
THE COURT: - proof on the 
clear to me. I know one trunk he saw filled 
and he saw it nailed up. 
The jury seems to be 
your Honor. 
THE: COURT: don't think they can hear us 
over here. I will instruct them not to listen. 
DURKAN: The trunk suggests transportation 
about a trunk where he doesn't know 
should be kept out because 
at is prejudicial. 
s THE COURT: Ithink it may have a circumstantial 
relevance here. You see, this may or the j ry may well 
infer that these affairs with these trunks were conducted 


in a clandestirze fashion It is not this fellow's ordinary 


job to go down to the Bronx moving trunks. That is what 


you hve a mover for. Here you have a man whose occupation 


is & plumber and he is down there moving these trunks. 
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MR. DURKAN: We don't now what is in them. 
THE COURT: That's a question for the jurv. 
It's circumstantial evidence. I will take the trunks. 
DURKAN: Except. 
open court ) 
COURT: Members of the jury, in order 
to expedite the trial and permit the Cou 
rulings on points of evidence and points of procedure 
and legal questions, which have nothing to do with your 
tunction, it is customary for the attorneys to step over 
to the side of the bench and discuss 
which the Court is required to rule. 
Now, I believe that this recent conversation 
was conducted quietly enough so t} you could not hear 
1t. That is our purpos 
being discussed there don't co: 
must not pay any attention to it and you 
must not be affected in any way by the fact of such 
conferences. 
By the same token I understand that sometimes 


an attorney will get a little bit enthusiastic and perhaps 


say something and if you happen to hear a word or phrase, 


I really hope you don't, but if you do I instruct you to 


put it absolutely out of your mind because you are here 
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to decide the fact questions in this case. ‘“henever 
we are discussing questions of law and evidence over 
there, it is of no concern to you whatsoever. 


should happen to hear a word or phrase put it out of your 


Mr. ase. directing your attention to the 
fall of 1971 did you have occasion to ao to Sommerville 


Place in Yonkers, New York? 


I believe it was in October. 


anyone, was present at Sommerville 


drove up t mmerville 
he doorbell and this fellow answered 


, 


aoor and led S down to 


answered 


I don't recali his name. 


Please tel] the jury what, if anything, was 


aid or done after you arrived in the hasement. 
A Went down to the hasement and there were sheets 
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of plywood and two by fours and he was putting together 
a large crate. 
Q Who was? 
The owner of the house. 
Continue 
was said and done at that time. 

He started building the crate. When the 
crate was finished, completed, he started loading weapons 
and ammunition inside 

What kind of weapons? 

Carbines, rifles and handguns and ammunition. 

Who was loading it inside tre crate? 

Frank Grady, myself and the owner. 

What, if anything, happened after that was 
accomplished? 

Nailed down the lid on it and Frank Gradv 
and I carried it out the back with the owner, up the 
alley and E k Grady's stationwaqon. It was a 


very heavy 


Q qv ythi did vou do after that? 


nd he went on his way. 
Q DO you ' Ow how many carbines and rifles were 
in that box? 


Quite a large hox. It was ammunition hesides 
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and handguns. 
Just answer the lawyer's question. 


I don't remember the amount. 


less thar twenty? 


9 Approx} 
feet or inches? 


Approximately three foot high and approximately 


When did you next speak to Frank Grady? 


The next dav. 
Where did you speak to him? 
I helieve it was my house. 


Approximately when the nex 


In the afternoon. 
Who, if anyone else, was present at that time? 


Just Frank and myself. 


Casey - direct 
2) What, if anything, did Frank Grady and 
yourself say at that time. 
A Frank Grady told me when he dropped the 


trunk or the hox of guns off the niaht before, that the 


strong he practically 1i d the box bv himself. 
Did there ever come a time when you went to 
apartment house in the Bronx? 
Yes. 
And 
I believe-that was in 
Do you know which part or Oat 
ld have been the summertime. I believe 
was the summertime. 
if anyone else, went with you? 
myself went down. 


if anyone, did you meet there? 


Would you please tell the jury what, if anything, 
Grady, Mr. Lynch said or did at that time? 
We went in.» the hasement and I noticed two 


trunks in the far corner of the basement. One was stenciled 


to a priest in Ireland. There was an address on it. rt 


was loaded with weapons. The handguns I saw -- 
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I object, vour Honor, to anvthing 


he is assuming unless he saw it. 

THE COURT: Well, he knows 
tell what he knows, not what he assumes. 
a chance to cross examine. 

Please tell the jury what you saw and what 

at that time? 

I saw two trunks in the nasement, one opened 
and one was closed. The one Openeac was full of rifles 
and handguns. It hada Stenciling on it. It was addressed 

in Ireland. 

De you know approximately hoy 
were inside that trunk that was onened? 

A It was filled to the top. 
Q there more than five? 


A 


there more than 


than thirty? 


DURKAN: I object. If he knows how many 


COURT: He 1S giving you his estimate. He 
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may do that. 
yOu give us an estimate? 
THE WITNESS: I would say ahout twenty. 
What, if anything, was said at. that time? 
I don't recall any conversation. 
What did you do down there? 
WITNESS: k Lynch 
about something. I don't recall what it s about. 
Did you do anything with the trunks? 
No, I did not. 
Q Did vou ady ir. Lynch do 
anything with the two trunks while you were there? 
No. 
Directing your attention to the fall of 1971 


have occasion to see any other trunks? 


Did there come a time when you and ‘ir. Grady 


Lyons drove 


Pardon? 
When was that? 


I think it was the fall of '71, and Frank 


Grady, Martin Lyons and myself drove down to the Bronx. 
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I don't recall the area, but when we got to where we were nf 


going we unloaded this trunk from the back of a car. 


It was very heavy. 


the hack of whose car? 


There was a truck parked there. 


We carried this unk into this fellow's apartment house 


and then we left. 


THE COURT: What hour of the day was this? 


your Honor. 


Lyons. 


And what 


I believe he's a plumber. 


And what is Mr. Grad@y's vrofession, 


house this was 


that you were carrying the trunk i 


anybody meet von in the house? 


The owner of the apartment. 


if anvthing, did he sav at that time? 


FOLEY SQUARE NEW 


MR. DURKAN: I object to what somebody 
said, your Honor. 
THE COURT: Well, if the person whom this 
witness has referred to is the owner of the house and 
said anything in the presence of "Ir. SGradv, the witness ) 


may testify to what he said. Wwe don't know if he is 


the owner or not but he is the person vou met there; is 


- 


move a 


asked 


4 


THE COURT: You may say what the person said 


Grady was present when ee: am | 4A 
aedacte:). sain e - ' 
THE WITNESS: I don't recall any conversations 


t time between myself and the owner of the house. 

Q Were there any conversations hefore you went 

lls trunk between yourself, “Mr. Grady or Mr. 

. Yes. Martin Lyons told us that we had to 
trunk full of weapons into this fellow's apartment. 

2 When did that conversation take place? 

A While we were driving down there. 


s) Did there ever come a time when Frank Grady 


you to pick up any other weapons? 


was 


direct 


October. 
What, i ! f anyone else, 
present at that 
phone and informed 
Tyrorm House and 
shotgun. 


anything, 


shotgun and several boxes 
What, if anything, 


HRickada 
walreG 


DO you know the person who was there? 
I don't recall his name. 


COURT: I will sustain the objection. 


, if anything, did you do with the shotaun 
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sation 


response 


the conversat 


nv 10 : tha 
have anv other conversations 


Lyons 


He told 


were they shipping the 


Ireland? 


How were they shipping t 


How, ves. 


conversation with Mr. 


esent besides 


that c:nversation? 


ever Nave any « iversations with 


Martin Lyons 


conversations with Martin Lyons. 


to him often. usec © go down the 
Lid) Committee hranch down 
Bronx and had conversations everv time met him. 


s he a member 
Northern Aid Committee in the Bronx? 
Yes. 
Did he 


have any position with that committee? 


I don't believe gs 


Mr. Lyons ever tell vou ahout anv trips 


rdjw 44 
he had taken? 


A Yes. 


MR. DURKAN: Objection. 


THE COURT: I will take it subject to conn ction. 


Yes, he did. 
When was that discussion? 
don't recall exactly when the discussion 
but he was joking ahout he 
to Ireland to visit with the IRA 


the hills and he was making a joke about how he couldn't 


THE COURT: } nem} s of the jury 
recall this particular testimony is not said to have 
Occurred in the presence of either defendant. I will 


jury later on as to how vou treat such 


there ever come a time when anyone ever 
told you what happened to the weapons which you had 


Sianed for? 


DURKAN: I object to what anvone told him. 
COURT: This is a preliminary question. 
Who do you héve reference to? Wher and where 


dic you tell him and who was present? 
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When did you have that conversation? 
I had the conversation in "71, I believe. 
DO you recall what part of 1971? 
It was around the wintertime. 


Who, if anyone else, was Present at that 


A Frank Grady and myself. 

Q Tell the jury what, if anything, 

and yourself said or dia at that time. 

A He pointed to a newspaper article, Daily 
News I believe it was, and he said that -=- he pointed to 
a photo in it, in the article, and says, "There is ore 


of the carbines that was signed for." 


Q DO you recall what the Caption of the article 


It was something to do with the IRA, 
What, if anything else, was said at that time? 
don't recall anything beyond that. 
show you Government Exhibit 18 for identifi- 
cation. Can you identify it? 
Yes. This is the articie I was referring to. 
Q And this is a Photocopy of that article. Have 
you €ver seen ~- have yOu “ecently seen the article 


itself? 
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MR. BRUCE: I object unless it is used properly 
to refresh his recollection. 

THE COURT: He is attempting to ascertain 
whether this is the article or a copy of the article 
that this witness saw. That is permissible. It 
is taken subject to connection a: to your client, Mr. 
Bruce. 

How do you know that is the article? 

Because that photograph stands out pretty 
clear in my mind because Frank pointed to it and said, 
"There is one of the M-l's that was Signed for." 

Q Have you ever seen the piece of paper itself, 
aside from the time you were at Frank Grady's, on which 
this article was printed? 

A 2es,. 1. aad. 

When was that? 

Down the News Building. 

When was that? 

Several weeks ago. 

MR. CAREY: The government offers Government 
Exhibit 18 in »vidence. 

Withdrawn. I have one question to ask. 

Q Is this photocopy an accurate and complete 


photocopy of that paper that you saw at the News? 
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Cas: ect 
It was a page Jf the paper. 
Is this a complete and accurate photocopy 


the paper which you I News? 


Exhibit 18 with respect only first photocopy 
attached to it. 

THE COURT: As I understand it, the newspaper 
will not be received as truth of any statement contained 
in the newspaper. A newspaper is not evidence. It is 
merely offered as being the piper which this witness 
says that Mr. Grady pointed to at the time of the conver- 


sation referred to. Not for the truth of the article. 


You may not consider the contents of the newspaper article 


any evidence of anything. 

’ix. DURKAN: May we have a side har? 
your Honor pleases, maybe we could ha-? a recess hecause 
this may be lengthy. 

THE COUR): Members of the jury withdraw to 

jury room for a brief recess. 

(Jury leaves the courtroom) 

THE COURT: Hand up the newspaper. 

(Pause) 

THE COURT: What i le application? 
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MR. DURKAN: Your Honor please e exhibit 


which has just been proferred by the U.S. <torney's 


office has only one purpose, can only have one purpose, 
and that is absolutely to inflame ana prejudice this jury 

AS your Honor will see, apart from the 
headlines inside the IRA with the bomb and the brllet, 
and IRA bomb ravage, and so on and so forth, we have a 
picture of a shadow that looks like a gun silhouetted 
against what is Obviously -- at least it is por“.iaved in 
that thing, as an exploding bomb or some kind of exploding 
something or other. 

Now, to permit that into evidence as proof 
of anything, the whole piece of testimony that Grady, 
"That's one of our guns"; other tian the outline and 
shape of a gun you can't make Out what it is. 

THE COURT: Don't you think that Outline 
would mark that as an M-] carbine, that magazine they had 
On those? If the Jury believes this testimony the 
newspaper article verifies or corroborates the truth of 
this witness. 

It would be admissible no matter what it says. 
I hav. already instructed the jury you can't take anything 
in the newspaper as being evidence. 
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MR. DURKAN: I understand, your’Honor. But 
T think the mischief that can he caused ‘nd will be 
caused by the admission of that photograph to this jury, 
considering the accumulation of notariety that the sitvaticn 
in Northern Ireland has had over the past five or six 


years, to permit that photograph to go in as any 


probative value as to went over, we have at this point 


no proof yet that the guns they bought in the gun 
store, and I submit, your Honor, I don't think they were 
M-l carbines. They were sports models. 

TO permit this in as M-l's qoing to Ire iand 
or any other place is highly prejudicial. 

THE COURT: Let me ask you this: The thing 
that made it admissible, assuming this witness is telling 
the truth, is when the defendant pointe< it and made 
the remark that he made. That makes it admissible. 

If it solves the problem in some fashion to 
redact the news article itself, I'd he willing to have 
the news article redacted. But this is important testimony 
because it shows it's an admission of this particular 
defendant, if you believe it, that he told this witness 
what he told him and the newspaper, the fact of its 
issuance on November 28, 1971, is highly probative. 


I agree that the news article ahout a homb 
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spree and about where the police ralley venture and all 
of this other colorful material, is not properly before 
jury. 
I am willing to redact the news article 


DE 


need be, but I think the admissibility of this is 
about as clear as can be. 

MR. DURKAN: If your Honor pleases, I would 
like to further point out, and I wi you this: 


When I took a look at that photograph two 


minutes ago, the first thing I thought was it was a British 
Army soldier. I think that is what .t was. I think the 
News have gone off with their imagination, and 

they have a good one, and they have a British soldier 
kneeling at the corner of the street. 

THE COURT: MNon't they have helmets anymore, 
the soldiers? 

MR. DURKAN: The Scotch Forresters have a 
beret with a tassel on it. 

Your Honor, may I be heard? 
THE COURT: I think the admissibility is 


quite clear, Mr. Carey. 


MR. CAREY: I have prepared a redacted copy 
| 


of the article, your Honor. It includes only the photograph, 
| 


What I would like is to have a stipulation, 
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before I consent to use this alone, to the fact thatethe 
article was dated on the date indicated in the article 
Or printed on that date. 

THE COURT: If you attorneys were a little 

Te narmonious and gracious with each Other you 

would wo. these things out in advance and save time, 

I would redact 


think the admissibility of 


explain to the jury I have cut Out the news article 


with scissors because it is none of their business. 

MR. DURKAN: Your nor, I wouldn't belabor 
it but I don't think I can let it go. My first impression 
in looking at this is there is an explosion or fire or 
something in the background. That is, there is no 
questior. in my mind, that is going to inflame this jury 
and this defendant hasn't a chance of a snowball in hel] 

getting a fair trial if that goes in. 

MR. BRUCE: I join in my brother's position 
as stated to the Even more so, a fortiori 
Since this basis of the admissibility of this newspaper 
article seems to be predicated on the iact that the 
defendant Grady pointed to it, it certainly does not 
bring my client into the situation. 


Jankowski is being tried jointly with Mr.Grady. 
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I don't see how the Court, in the interest of allowing 
this man a fair and impartial trial, can allow that to 
go in because there will be no control that the Court 
will be able to control the minds of this jury by 
redacting the article. 

THE COURT: If your man is found by independent 
evidence to be a member of this cénspiracy and if 
ment made by “ir. Grady is in furtherance of this con- 
spiracy, you will or your client will be bound by it. 

I can't come tc that until I come to your 
motionto strike at the en. of the cas». 

It seems t 2, if you believe this cise, 
these people have been recruited to go carry trunks, 
help nail boxes move them on and off trucks and this 
statement made to them may be in furtherance of the 
conspiracy. I am not ruli 4 that but I consider it as 
a possibility. 

MR. BRUCE: The guns that have heen allegedly 


taken from Mr. Jankowski's shop have not been identified 


that clearly to show that thac which is in that picture, 


even by the defendant assuming that the defendant Grady 
did point to that, there has not been sufficient identifi- 
cation of the so-called wecspon to show that it is an 


M-l carbine. 
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In fact it is an M-] 


ished to show 
that if that is going to he allowed, that 
alleged to have pointed to that, that that is what he 
knew actually what he was looking at to be that which 
came from the shop of Jankowski. 


COURT: That only goes to weight. If 


he pointed to a hippopotamus, it would become admissible. 


I think we will withhold the submission of 
this to the jury f you can't work it out in some 
matter that is not inflam atory. 

If there is a problem about the picture, 
perhaps some statement for the record can he made for the 
jury cr some statement of tne date of the newspaper and 
the picture shows a person with the silhouette of a 
long 

MR. CAREY: In the interests of avoiding 
any question On appeal of prejudice as a result of 
this article, I would be happy to have your Honor admit 
the newspaper article on the condition that it not be 
shown to the -ury and on the condition that the government 


1s permitted to say to the jury that there is a photograph 
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portine to have heen taken in Northern Ireland and 
the article appears in the newspaper dated November 28, 
1971. I the only purpose for which the govern 
s the full extent to which the government 
this particular exhibit. 


COURT: 


photograph to the jury. 
MR. DURKAN: I have no doubt he 
objection, your Honor, but I still -- 


THE COURT: If he got rid of the 


A picture going in from the 
News of whatever it was i: even though for 
the moment let us sume th Mr. Grady said, “That's 
one of ours". 
Your Honor, the damage caused hy that 
offhand remark, vou can tell by looking at it nobody 
s earth can identify whose gun it is, where it 
came from, from Jankowski, was it taken from the British. 
THE COURT: That doesn't effect the issue 
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before me 
MR. DURKAN: To let it in you would then 
establish, you establish what Mr. Carry is wrestling 
with, and that is export. That is the whole purpose of 
it. 
THE COURT: that statement is believed 
nd he aided and abetted in exporting. 
MR. DURKAN: Then, your Honor, the statement 
in, insofar as that is in. To l>-t this photcgraph 
in with all the inflammatory things it shows would be 
prejudicial. 
THE COURT: Would you be prepared to proceed 


for the time being in accordance with Mr. Carev's 
suggestion? 
MR. DURKAN: it has anything to do 
with the photograph going in I wouldn't go alon: with it. 
The government does not withdraw 

of the article into evidence. However, it has 
no objection to the Court limiting tne use which the 
government can make of that particular article to now 


showing it to the jury, number one; number two, to allow 


the government to say that there is a photograph in the 


newspaper article which shows the silhouette of a rifle 


Or long gun, or whatever; that the article purports to 
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ire purports to be one 


photograph apvear 1 the Sunday News believe 


dated November 28t! Or whatever the appro 
LO71. 
THE CO'IRT: Mark - your notes. 
@ paper clip on it so we donn 
ror the ime b hat May not be an un- 
reasonable way t 


the picture, 


e you willing to proceed in fashion? 
respectfully decline to 
proceed in any h as that photograph in 
evidence. 
case I over 
objection. ke Exhihb 18 in evidence ana I am going 
to take scissors and cut out physically before this 
exhibit is given to the jury the news article prose that 
ber as with the words "Belfast is a tortured city," and 


also the paragraph or entry which begins with the words, 


‘The Irish Republican.Army went on a homb and bullet 


57 
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9 ' 


- rampage.’ 
3 I'm cutting those out but I would permit 


4 the top of the page and its date and the headline 


0 and the picture in. 


your c nce, you know. 


-f you don't want to make a reasonable accommodation. 

7 I think it is relevant. 

10 MR. DURKAN: I don't think there can he 

1] any reasonable accommodation with tnat photograph. There 
el? is also a caption underneath. 

13 Is your Honor including that in? 

4 THE COURT: Yes, I will take the prose out. 
15 I think the top part of the headline I would take on 

16 request. I -<he government wants to limit itself to 

W Exhibit 18-A for ide..-ification, it can do that, too. “ 
ls MR. CARFY: Your Honor, it is necessary that 
19 the government be able to argue from the exhibit that it 


“J purports to be a picture taken in Northern Ireland and 


IRA. 


21 purports to be an article relating to the 


THE COURT: The headline shows that, doesn't 


24 MR. CAREY: I would have to look at it again, 


Honor. 
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THR CouRT: I don't think we have to do 


anything with it at this moment. | 


4 MR. CAREY: Yes, it does. Including the word 
5 “Belfast” which appears before the article itself. 
6 THE COURT: I think that purposely prose 
7 ought to go out. Itc is not evidence of anything. 
8 MR. CAREY: No objection to that, your Honor. 
9 THE COURT: All right. We will take a brief 
10 recess. Anything else that has to be covered at this | 
11 time? 
12 MR. CAREY: No, your Honor. 
13 MR. BRUCE: If the Court pleases, may I 
14 take a look at that exhibit? 
15 THE COURT: This is not to he shown to the 
16 jury at this time. I think you had hetter make an 
| 17 extra copy cf it, Mr. Carey, so there can be a redacted 
18 copy made. 
ra 
i 19 MR. CAREY: ! will do it. 

20 THE COURT: Have it professionally done so 

‘ 21 it 1s equally easy to -.e-cd, not a xerox. 

ee 22 MR. CAREY: ‘ould your Honor have any objection | 
23 to cutting out those portions which you wished excised 


and preserving them? | 


THE COURT: 


I think it is premature to do 
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that now but I will look at it again before it is 


even flashed before the jury. 


(Recess) 
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USvGrady 
fter (In open court - jury present) 
pm recess 
THE COURT: You may resume, Mr. Carey. 


C7 MP. CAREY: Do I understand that the last 


exhibit has been received in evidence? 
THE COURT: Solely with respect to the Sateraad 
of the newspaper and the picture. The news article is 
not evidence of any truth whatsoever of the content thereof. 
You are not to speculate about what was 


the news article. Newspapers are not evidence. 


CONTINUED DIRECT EXAMINATION 


Mr. Casey, you stated earlier that vou received 
a document showing you had transferred the weapons which 
you had signed for. 
A Yes. 
Q I show you Government Exhibit 10 in evidence. 
Can you identify that? 
A Yes. This looks like the receipt that I 
received up in the Chippawa Club. 
Is that the one you received? 
A That's not the one. It's similar to the one 
I received. 
9) I show you Government Exhibit 9 in evidence 
and I direct your attention to pages 8 and 9. 
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Can you identify that? 


A Yes. This is the book that was in the gun shop 


that I signed. 

Q How can youidentify that? 

A My signature is here, also here. 

Q Indicating two lines on which appears the 
name John M. Casey; is that correct? 

A That's correct. 

Q Mr. Casey, I direct your attention to Govern- 


ment Exhibit 9-A. Would you please show the jury where 
on Government Exhibit 9-A your nm-me appears. 
A Right here and aaain here. 
Q Indicating two lines on which appear the 
Casey; is that correct? 
That's correct. 
Which portions of the top line from left to 
Side of this chart did you yourself complete? 
I did none on that side. I just signed my 
name and address and social security number, height and 
weight. 
Q Did you complete the date to the 
your name? 


A I did not. 


Q From that portion to the left-hand margin you 
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did not write anything; is that correct? 
A i did. not. 
Q With respect to the second line where your 


name appears, which portion of that line fromthe left 


None. 


I'm referring to the pages 8 and 9 at the same 


A None on the left. I just signed my name, 
address, social security number, height and weight. 

@) Referring to the second line where the date 
appears did you put in the date? 

A No. 

Q How many times did you go down to or on how 
many different days did you go to the qun store and enter 
your name on this particular document? 

One day. 

Q I dir“ct your attention to tae fact that 
May 6th appears to the left of your name the first time 
it 1s entered and May 8th appears next to your name the 
next time you entered. 

A I signed both times on one day. 

Q Were those dates entered at the time you 


wrote your name in the book? 


BcST COFY AVAILABLE 
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Not that I recall. 


Do you know who entered those dates in the 


truthful? 
My name, address, socia] security number, yes. 
Have you ever purchased or paid Mr. Jankowski 
for anything? 
Jankowski > ld anything to you? 
he did not. 
CAREY: No further questions of this 
witness, your Honor. 
CROSS EX 
BY MR. 
ir. Casey, 1f I may, let me direct your 


attention back to the time, let's Say the twelve months 


before May of 1970 when you signed your name in that book. 


A Yes. 
Were you active in what is commonly known as 
Irish affairs in Yonkers? 
Not prior to early 1970, no. 


Well, is it a fact that sometime prior to 
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to 


May of 1970 you became increasingly aware of the tragedy 


3 in Northern Ireland? 
7 
4 MR. CAREY: Objection. There is no evidence 
“ of any tragedy other than what everybody knows. 
6 . eons eee ’ 
THE COURT: He may answer the auestion. 
Q Did you become aware in the months prior to 
8 P 
May of 1970 of the conflict going on in Northern . 
9 
Ireland? 
10 . 
7 . A Yes. 
i Q And from what you read and what you heard 
12 
were your sympathies excited on behalf of the minority 
13 | 
in Northern Ireland? 
l4 . 
A Sympathies on behalf of the Irish people 
1 have been part of my life. My father, mother, grandparents -- 
” 2) Your father was a member of the IRA? 
17 a } ' 
A No, he wasn't. 
= 
u Q Can you tell us in these months, coming up to 
19 May 1970 as you read the newspapers and looked at television, 
2 did you identify with and feel compassion for the minority 
21 


in Northern Ireland? 


A 


Yes, I did. 


Q 


And aS a result of this feeling which you 


had -- by the wav, did you feel they were getting a raw 
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A Yes. 

Q Did you feel they were out-qunned and out- 
numbered? 

A 

Did you feel they needed help? 

Yes. 

Did you of anybody who was helping them? 

A Yes. 

Q I mean did you know of somebody else who was 
helping them other than what you planned to do yourself? 

A Not to my knowledge, no. 

Q SO, Sir, coming up to Mav of 1970, having 
been concerned with your own family's background and your 
heritage, you made a decision at some staae to help out 
in Northern Ireland; is that a fact? 

That's true. 

In connection with this particular desire to 
help is it also a fact that you and a group of men, whose 
names you have mentioned here, decided that you would pur- 
chase guns to ship to Northern Ireland; is that a fact? 

A That wasn't my plan. I had no arrangements 


for purchase. 


Q Well, didn't you know, sir, coming up to May 


of 1970, and in particular up to May €, 1970, that there 
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was a plan to buy guns fromthe J & J Bait & Tackle 


Shop in connection with the causes in Ireland? 


A Yes. 
sir, with that Knowledge and armed with 
that knowledge you willingly became a pa 
that correct? 


A Yes. 


strong talk 


that so? 


You were the one who had to 

not signing to signing? 
A Yes. He made the arrangements. 

O'Brien was backing out and you decided you 
weren't going to let him back out; is 

Yes. 

Anybody else want to back 

Not to my knowledae. 

So feeling as you did you became part of a 
plan to purchase guns from J-nkowski's Bait Shop; is that 
correct? 

A ' that's correct. 


Sir, in order to buy those guns somebody 
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person or persons had to present themselves 
to comply with the regulations of the Federal Firearms -- 


MR. CAREY: Objection, your Honor. Calls 


Sustained. 

vere you aware -- 

THE COURT: If he was toldanything, he may be 
asked what he was told about regulations. 

Were you told, were you advised that in order 

about a purchase -- 

MR. CAREY: Objection, your Honor. 

THE COURi: He hasn't finished his 

MR. CAREY: He seems to be placing in his 
question a statement of the law. 

THE COURT: He can' have any questions of 


law, but if s mebody ‘ i this witness something he may 


be asked what he was told. Don't be leading. Frame a 


new question, 

Mr. Casey, were you told that in Order to 
purchase a gun or rifle in Yonkers back in 1970 that a 
person had tc present himself and give certain or do 
certain things such as identifying himself and Ssianing 
his name,and so forth? 


Were you aware of that? 
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Yes. 
MR. CAREY: May we find out who told him that 
and when? 
THE COURT: You will have a chance on redivect 
examination. 
@) You certainly told Mr. O'Brien, didn't 
you, that's what had to be done? 
A Yes. He was aware. He made the arrangements. 
Q Martin McCarthy was aware? 
Yes. 
And Mr. Lyons was aware? 
Yes. 
Mr. Grady was aware? 
Yes. 
And any f the other men whose names I haver.'t 
mentioned who were part of this plan all knew that the 


important thing was that you had to prese: yourself and 


identify yourself legitimately and clearly and truthfu 


in order to buy a weapon? 
MR. CAREY: I object to what they knew. 
THE COURT: I will sustain this objection. 
He may be asked as to what he knew or what he was told. 
Q You knew, sir, or you were told that this was 


necessary in order to bring about the purchase of a weapon 
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back in May of 1970? 


Ps Yes. 


And 


1) 


Others had make 


MR. CAREY: 
testified ne had no 


THE COURT: He can 


purchase that 


Objection, 


you and some of 


some weeks before that: 


your Honor. The witness 


Plans to make a purchase, 


answer it aqain. 


I did not purchase any weapons. 


I didn't ask that, 


you is going 


knew, did you not, tl} 


at 


a person or persons had to 


true identification and 


sign 


A Yes. 


Inorder 
S correct. 
fully coanizant 


cognizant of what you had do, 


not? 


you 
Yes. 


And you had to use a 


O'Brien but you used and he did? 


THE COURT: We 


O'Brien. lie persuaded Let 


Mr. 


in order 


present 


to bring about t 


have had 


Casey. What am asking 


back to whenever the plan was developed, you 


to effect that plan tha+ 


themselves and give 


a book? 


het 


Purchase? 


of that fact and 


you went and 


persuasion with 


‘everal times about 


"S go on. 


Casey 
you know? 
Yes, he siqned. 

So the day came when you walked into the J & 
op and you presented yourself as a customer to the 
that right? 

No. lie knew I wasn't a 
You walked in, did you not? 


Yes, I walked in the store. 


You walked in and up to the counter? 


was produced? 
Yes. 
And you knew, did you not, that O'Brien 


been going there on ifily basis? 


arrancements had been made 


purchase of had you not? 


A Yes. 
And you sianed the book at that i:ime as 
purchaser, did you not? 
I signed the book but I t a purchaser. 
Ang you signed your full and true name? 
I put my name and address. 


You s)° ned your address? 
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witness. 
COURT: 


nc 


nswerec 


with the trial. 


and telj you to 


is been asked 


That 


even, 


answered. 


, 
; 


nd 


inued in close cont 


formulated the plan 


I was a member 


you tnat, 


I didn't ask 


you not in the days and the weeks 


1970 continue in close contact 


this 


plan of 


formulated purchase wi 


A Yes. 


all 


following 


with the 


leting his answer. 


these questions nave 


ike to proceed 


nim 


witness hears 


sure he 


slow down. 


and answered. Next 


c 
=) 


too, ria been asked 


your name you 


the man who 


sir. Did you or did 


8th of 


May 


men that you had 


th? 


Casey - cross 


Q And there came a day, did there not, sir, 


when you went to the J & J Bait Shop -- will your Honor 


bear with me a moment? 
THE COURT: Certainly... 
(Pause) 
Q As a matter of fac sir, I believe you 
testified, sir, that money had been paid even before you 


went to Sign your name, is that correct, in your presence? 


Lyons in the presence of Mr. Grady; 


Q And this was, if you know, sir, with the 
knowledae of the other men, if vou know? 
Were’ aWare of it oF not. 
I. Gon *t know, 
Statement that they knew Jankowski 
wasn't giving guns for nothina? 
A ; I ‘ them for money. 
Q He was selling them for money ? 
Yes, 
Now, ther, following May of 1970 I think you 
told us that you, too, received a receipt? 
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Yes. 

A transfer receipt? 

Yes. 

And that transfer receipt, sir, indicated that 
you were the owner of that particular weapon that was 
listed on it? 

A No. My name wasn't on that receipt. 


@) Well, correct me if I'm wrong, ut didn't you 


you too receiveac a receipt about one month 


hame was not 


Well, when you say you signed the bottom part 
it, did you sian as a transferor? 
A It was a transfer. 
It was a transfer? 
Yes, 


A transfer of the ownership of the aun listed; 


of fact -- 
Objection, your Honor, the question 
Tne witness properly 
there was 
May I have that exhibit, sir, 
that you showed him? 

MR.CAREY: Government Exhibit 
Government 10, which I believe 


SK: Gass: 


am now refe ) , m wh admitted, having 

been signed by *k O'Brien, certifies that"I,"in your 

case John 5 “transfer ownershipo of the weapons listed" 
that correct? 


never owned ther. 


uu Sian something 


mean; 1S that correct? 


So when you sign that this is to certify that 


asey, transfer ownership, you knew that, didn't 
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Yes, but the name on that receipt was the name 
of a deceased person. That name was on it when I received 


the receipt. 


Q When you siqn as a transferor, transfer owner- 


somebody, whether dead or alive or not? 


Yes. 
In fact, sir, by the existence of this receipt 


and receipt that you aot you were admitting the 


ownership of the weapon? 


MR. CAREY: Objection, your Honor. 


be examined as to his state 


THE COURT: He may 


mind when he signed the receipt. 
I Knew I wasn't the owner and I knew that the 


receipt waS a cover. 
Mr. Casey, you siaqned as the customer to bring 


wake 


the purchase, did you not? 


I siqned. 


4 


have had that two, three, 


THE COURT: We 


And then you sianed a receipt as a transferor 


of the ownership; isn't that trne? 


A Yes,,. I did. 


Q Now, following your signing of the transfer 


\*< 


of ownership, and I don't know whether I went into this 
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you, but everytying you put down on there was true 
zt particular Exhibit 9-A? 

A Yes, my name, address, social security, yes. 


You weren't trying to deceive Mr. Jankowski, 


He knew what was going on. 

MR. BRUCE: I object to that, your Honor. 

THE COURT: You ought to object a little 
earlier. wouldhave sustained the objection. 

The jury will disregard the question and 
the answer. 


Q M Ca:ey, when you went in and fi 


the information you were not trying t» deceive Mr. Jankowski 


THE COURT: Improper question and it is unfair 


to Mr. Jankov i, who will have a chance to cross examine 
this witness in a few moments. He already objected to it. 


him I would sustain his objection, Mr. Bruce that 


It was the answer I objected 
not my cuecetion 
THE COURT: All. r,righ?:. 
MR. DURKAN The answer was not responsive. 
Q Mr. Casey, when you went into Mr. Jankowski 


that day you told the truth on what you wrote, did you 
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address, social security number, ves. 


8) Now, there came a time one weet 


you and Mr. Grady and Mr. Lvons went at niqht 


That's correct. 
Did the others krow vou were qoing? 


if they did or not. 


who had signed 
there and « * the weapons that 
as purchasers? 
The person never aave me approval. 
Nobody said no, did thev? 
"t even know ley were aware of 
of the store or not. 
Mr. Casev, vou know they knew they quns 
were heingn taken out, 


MR. CAPFY 
THE COURT: Will permit the question 
asked. 


A I did not know if evervone was aware. 


DO vOu mean Mr. Casev, “ir. O'Brien didn't know 


BcST COPY AVAILABLE 


eeK Get 


course he did. 


THE COMRT: Yes. 


argumentative and ohbjectio 


ir. Dennehy knew the 


did 

vou tell us, sir, when vou went there to 
you hrought ont the quns, did vou 

hv these other 


ct + ~ 5+ 
statemen 


we aqree, 


came into the possession of neonle who had authority 


people who made the purchase? 


Objection, vou 


SOUTHERN DI! RIC] COURT REPOR 
FOLEY ‘QUARE NEW YORK 


However, the ; C n inference 
witness went he lpec > T out of the store 


witne 


The objection 
question. Frame the next question. 


", When you got there tha 


describe for the Court and jury in what 


manner the quns wer when you f 


was in them? 
There was a \ g with an 
a Florida address on it. 
remember the name of the Florida 
address? 


No, not offhand. I remember Florida though. 


Stationwaqgon and 


voluntarily? 


mentioned aman named Tiernev. 


REPORTER 
ARE NEW YORK WN 


nm you went to 


- 
tter you had siqne 


s being in hoxes 


yOu ever see them again? 


u saw of those guns? 


thay , rr 
they went into Martin Lyons' car, yes. 


Casey, you were irst contacted hy 


ake ‘? 
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rdjw 23 Casey 
the government aqgents, were y 1O t some 
this incident? 
Yes, I was. 
And do you 
see you? 
I remember one of th 
the other fellow's name. 
9 L e name of 
Specia] Agent Murrav 


di you have a conve 


+ 
~¥ 


vO 


vears after 


if you remember, Agent 


Quin? 
have heen. 


he inauire 


I told him I sold than 
story. 


What story did you tell him? 


I don't recall exactl, I told 


a fellow in a har and that he wanted 
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to 


itious 


him 


bh uy 


him? 


~ 
that I 


them and 


person. 


I 


Casey 
too): 
weapons and 


I made it 


the agents 


say 


yOu say the receipt you are t cing about 
mentioned before? 
was given 


you went. 


purchased two guns, 


did you tell 
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you went and 


after 


them down to the 


ihe 


Jive a description of ) man to the 


consider statements cont 


itTained 


as evidence of the facts stated 


nly certain other limit 


believe defense 


CARFY: It isn’ 


atement not made under oat 
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permissible 


examination, 


hink I have to give 

any svecific instruction to the jury at this time. 
MR. CAREY: I believe the Rules of Evidence, 
your Honor, and I could get thein later, 


show clearly that 


it may not be tat 


He hasn't offe > statement 


in evidence, 


is heing presented 


in evidence hy the witness. 


THE COURT: He 1s being asked whether he was 
asked such and such. I don't see anv problem with this 


Bt als. 


ry 


I'm not questioning 
a 'm 


I Saying the jurv 


statement cannot he taten 


THE COURT: 


You can ask him later whether the 
statements were true or false and even what his motive 
was for lying. 


MR. CAREY: I wouldn't hold up the trial 


264a 


SOUTHERN DISi RIC] COURT REPORTERS. U.S. COURTHOIs) 
FOUFY NTARE NEW YORK NY = ~ 


>v, after 


interview was finished -- 


that interview for us int 


What interview 


interview 


The 


to vour house. 


Pinpoint time? 


amount of 


THE COURT: Ke 


when it happened. 


Q The date appro 


I believe 


it 


Was 


Yes, they did. 


When was that, 


a year 


W a Ss 


vou 
hy the way, 
erms of time, 

are 


vou 


where Agent I*e and 


time we spent? 
*S asking you about 
ximately. 
around 


had 


back a second 


approximatelv? 


later. 
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RI 
NEV 


terminated or 


time? 


COURTHOUS! 


after 


can you pinpoint 
if you can? 


referring to? 


the other 


the date 


come 


the 


Casey - 
That would be the fall of 1974? 
That's correct. 
Now, when thev came bacl- 


they inquire ahout 


tell them the truth or dia you 
A didn't tell 


You told them 


interview take? 
Around an hour. 
Did you sign any statement for them? 
No, I did not. Not that I recall. 
Did the investigation have to do with Substantially 
the same material as yOu had spoken to the first time, spoken 
about? 


Same material, ves. Talking ahout the same 


I see, 
Now, followino that second meeting in the 


fall of '74 did they have occasion to come around to see 


yOu again? 


A I helieve they did. “turray Ike came around 
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rdjw 30 Casev - 
again. 
When was that? 
“75, 2 beiseve, 1975. 
Do you rememher when in '75? 
I can't recall exactly 
what month. 
Q And at that time, sir, did you have a third 
conversation 


No. He handed me a subpoena. 


And the subpoena commanded your presence at 


Paring in this courthouse; is that correct? 
this courthouse. 
@) Tnat was a subpoena hefore the grand jury; 
is that right? 
No. To be interviewed ! { Carey. 
Mr. Carey? 
That's correct. 


And did you res: d to that subpoena? 


sometime 


I did. 
vou have a conversation with him? 
t aka, 
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Casey - cross 
that time, sir, will you tell 


you 


Nid the conversation have to do 
subject matter of your Signing for the guns? 
A Yes. 
>, Sir, did you tell ‘ir. Carey 
the truth or did you tel) him lies? 
A No, I didn't tell the truth. 
And what did you tell him about the subject 
we are discussing here? 
I don't reca)]l exactly. 
Well, give us your best recollection. 
He asked the questions did I sign, did I 
99ree to that? He asked some questions which I 
truthfully. I don't c 1 exactly the conversation. 
"t recall it. 


Well, did you tell him that you went 


weeks after May 8, 1970, and picked up the guns, 


cardboard boxes? 
It's possible I may have. 
Let me finish, sir. 
Did you tell the U.S. Attorney on this, the 
occasion, that vou met with the government people, 
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Casey - cross 
weeks following May 10th, or whenever it was 
you signed, that you went that night and picked up 
he guns? 
No, I didn't tell them that. 
you still continue to tell them the story 
to the Bronx in the blue 
Rambler and Meeting the man under the F1? 
No. 
Q What version of the story cid you give 
when you met Mr. 
A 
Q Vé Give us vo. mest estimate as to 


story youtold him on this, the third meeting, with 


government people. 


A } Le { him I hae 
requested to sign and I don't recall the entire conversation. 
How long did that interview take? 
Around an hour. 


you told them 


I don't recal 1 the whole conversation. 
Q Did you tell them ahout the Crates that you 
have told us about here today? 


No, did not tell them. 


269a 


SOUTHERN DI.iRICT COURT REPORTERS US COURTHYO 


Casey - cross 
Did ahout the 
Halfway House? 


NO, 


Did you > about the blue Rambler going 


down underneath the in the Bronx? 
A That didn't happen. I made 
Q But did you tell it to them 
occasion? 
recall. 
Sign a statement at that time? 
recall. 
there come a time, 
YOu were subpoenaed before the grand jury? 
A Yes, that's correct. 

By the way can I ask you this, 
the first three occasions when you spoke to 
people, Agents Ike and his fellow agent 
Agent Ike aqain the Second time, and Mr. 


time, on any of those three occasions, si 


remember were you under oath? 


A N wasn't, no. 


Q Then finally we come to the grand jury appearance 


by you early last vear. 
That's correct. 
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s, that’s correct. 


that time, sir, you 


I aid, 
t as you did today? 
correct. 


to tell the whole truth? 


Q ill you tell this Court and jury, sir, did 
you tell the grand jury the truth, the whole truth and 
iothing but the truth on February 28, 

completely. 


completely, sir? 


much of w \ them was 


r 


A I dida‘t include ahout Martin Lyons and 


removing the weapons from the gun shop and I didn't include 


the handguns that were picked up at the Halfway House. 


I also didn't include the trunks full of guns 
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rdjw 35 Se\ Cross 
I saw down the Bronx, all of that. Evervthing I have 
testified to today. 

Q Can you tell us, sir, when the 0.S. * torney 


called you before the grand jury, d } advise you that 


Q Sy the way, have you received imnu: 


prosecution your testimony today? 


"immunity"? 
THE WITNESS: res Hone That nothing 
will be done to me 
Q So ¢t! men you 1 nim, when you told 
the grand jury in February 1975 that yOu were never present 
when Mr. Lyons discussed 


MR. CAREY: Objection NO proper foundation, 


when vou -- 

The question would be do you recall 
being asked this question hefore the grand Jury and giving 
this answer. You may bring out any answer he gave which 
is inconsistent with his testimony here today. 
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rdjw 36 


the Halfway 
the crating ment here ear] 
MR.CAREY 3). : your Honor 


lation laid hat h Ww sked to « . hat rriiation. 


there S a showing 


impeached as to what he didn' 


as to whether he told Mr. Carev, 
not impeach before the grand j 


was asked and answered falsely 
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cross 


a showing by asking him do 


you recall heing asked th mestion and 


answer, lie may be asked whether he told Mr. Carey on that 


Or any Other day. 
Was this questicn put to you, Mr. Casey, 


Give this answer -- 


MR. CAREY: May I . 1@ { reference 


‘ 


DURKAN: 


Casey, was 11S ques p > you in 


Have vou ever 


the time when you 


Were you asked this juestion, "Have you ever 


met the man again that you met that time behind the counter? 


Was that question put to vou and did you aqive 
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give that answer? 
A 
Was that the trut! was thé falsehood? 
Falsehood. 


was under oath? 


nj you told 


government agents, which would be on the occasion of 


the grand jury, did you have occasion to meet them a 


courthouse 


recently. 
And when you came 
them the whole truth 
No, I did not. 
So that since Mav p until February 


have been telling ‘ your association 
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rdjw 39 Casey - cross 


with this particular transaction that 


matter of th 


ernment agent approached you 


itinued to lie? 


meeting u hegin to tel) 


what you say is the truth? 


Yesterday and toda, 
Yesterday? 

Yes. 

S ago when you were down 


Well, a couple of wee!) 


to meet the government agents, who did you meet? 


I met Mr. Carev. 


include 


nclude the 


a 
arey ahout 


something 


- P ¢ 
in all of 2 S¢ ati : G over the last six 


years, it S yesterday b you finally said you told 


a a ‘ 4 
wnat yor cons } nD = S case? 


not in evidence. 


tTmIrcac 


WITNESS: ve | a © 7 your 


Honor. 
THE COURT: 


ight. Reframe the 


question. 


whenever 1t was you 


THEKN Ri 


FOLEY -QUARE 


rdjw 41 se\ cross 
first met * k; , Ll yesterday, 


tatement, sir, vou never 


two weeks 


Yee, 2b. iss 


There is no ground for you to change your 


you ever see 


that you signed for? 


Did you ever actually see 
I saw the boxes they came 
Q he in } N Casey, that you 


referred to as having in the fall of ‘71 at 


S ommerville Place, do you recall telling us about that 
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Yes. 

Q And, by the way, do you know the owner of 
the name of the house on Sommerville Place? 
A I don't recall his name. 

Did you meet with him? 

Yes, I met him. 

And were you introduced 

Yes, by Frank Grady. 

And did you participate in the loading of 
this particular crate that you sav you saw was there 
that night? 

A Yes. 


Q I believe you told 


omething around there, 


When you Say, 


Q Well, what is th 
what is it about that f '71 that you recall was 
the time you went to Sommerville Place? 

A I believe that was election year for our local 
union and that's why I recall it. 


Q Election year for the local union? 
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Casey - cross 
My local union. 
What union is that? 

Local 'Wnion 209, Yonkers, New York. 
And the guns that you told us you saw being 


put in a crate on that particular night, they were not 


the guns that you claim vou Signed for in Jankowski's 


shop, were they? 

A NO. These were old, used. Sort of had a 
little wear and tear on them. They weren't new. 

Q Ohsolete? 

A Obsolete. M-1l1 carbines, bolt action rifles, 
automatic rifles. 

Q How far back in vintage? How far back in 
terms of year of manufacture? 

A I have no way of 

QO World War I? 

hey were World War II 

Q tney were not the quns vou 
in Jankowski's? 

A No. They weren't new. 

Q Now, you told us that you went to an apartment 
house in the Bronx sometinie following that; is that 
correct? 


A ve did go to the Bronx. 
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Casey - cross 

Can you tell us when that was? 

I believe it was around the summer of '71. 
Q When you say the summer, was it early summer, 
if you know? 

warm weather. 
are not abie tO pinpoint the month? 
I can't really recall. 


Was it as hot as it was last week? 


THE COURT: For heaven's sake, let's move 


along with this trial. 


2) Now, M Cas the trunks that you say you 
Saw, one wasS open? 
A Yes. 
Did you see any of the cardboard boxes that 


yOu saw in Jankowski's store in those trun}s? 


Saw something stenciled, 
a priest in Ireland? 
A Yes. 
Was that on the open one or closed one? 
The open one. 
DO you rememher the name? 
I don't recall the name. 


DO you recall the address? 
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Casey - cross 
Galway, Ireland, I believe. 
Stenciled, 
Painted on with a stencil. It was stenciled 
painted on, 
Q Do you know if that was a stencil -- was it 
an Old trunk or new trunk? 
Fairly new trunk. 
DURKAN: Will your Honor bear with me 
for a moment? 


THE COURT: Certainly. 


you sav “ir. Grady told you that 
Lyons dressed up as a priest; is that correct? 
A 


Rucust of 1971 that 


It may have been around that time, yes. 
Isn't that what you told us here on direct 
examination, that it was in August of 1971 that Grady 


made this statement to you? 


It's hard to recall the exact dates. I'm 


trying to give the best of my knowledge the dates when 


all these incidents occurred. 


Q Well, throughout these years, 1970 and 1971, 
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Casev -cross 


seen Grady many, many times, is that correct? 


do you say that 


made about Lyons dressing up as I was August of 


Yes. 


And you can rememher that? 


Roughly around there. 
Roughly around August of '71? 

Yes. 

And then you went down tid you not, Sir, 
to the Daily News with a member of the government some 
two or three weeks ago; is that correct? 

Yes 


That was because of the comments that you 


Grady made about recognizing One of the guns? 


was the serial number, were you able 
it off the picture? 
No. 
MR. DURKAN: I have no further questions. 
THE COURT: Anything of this witness? 


MR. BRUCE: Yes, I do, your Honor. 
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rdjw 47 
CROSS EXAMINATION 
BRUCE: 


Q These meetings that first took place, they 


took place at the Chippa'va Club; is that right? 


That was in Yonkers? 
Yes. 
Q And the first time that you went to the 


Chippawa Club, Grady and O'Brien were present then; is 


that right? 


9) Now, it was brought hom to your knowledge or 
was told to you that O'Brien was speaking to Mr. Jankowski 
about the pu~chase of guns; is that correct? 

Yes. That was hrought 
That was brouqht to your attention? 
Yes. 

Q DO you know the extent of O'Brien's conver- 
sation and discussion with Jankowski? 

A No. I had no way of knowing. I wasn't there. 

Q And the only thing that you know is just 
what you were told; is that correct? 

A Yes. 


Q And as to any discussions that tool: place 


with Jankowski? 
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I rdjw 48 Casey - cross 


to 


was there, went to sign, and again when we removed the 


A Yes. 
3 Q What those discussions : ou don't 
4 ~ A Yes. 
” Q The extent of those discussions you do not 
6 know? 
, A I know they were roughly ahout the purchase 
8 Pe 
of M=-1 carbines. 
9 aa , , 
: Q were you ever present at these discussions? 
‘ 
10 A No. 
1] Q Most of your meetings took place where in 
9 vw 
12 tonkers? 
13 A Chippawa Club. 
14 Q And at those times that you were at the 
15 Chippawa Club and had these meetings as to the purchase 
16 of guns, was Jankowski ever there? 
Vi A No. Not to my recollection. 
18 Q There came a time when you went to Jankowski's 
C ‘ 
19 Store; is that correct? 
20 A Yes. 
21 Q How many times did you goto Jankowski's 
ro 
re store? | 
23 ; , | 
A Went there when Tom Duffy and Martin Lyons 
2 


carbines. 
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Casey - cross 
Did there ever come a time when you went to 


store for the picking up One One carbine? 


yOu went to Jankowski's 


Now, do you recal] ing testimony at a 


grand jury proceeding involvina thie Matter that is before 


the Court on February do you recall that, sir? 


On page JJP-2, in the middle of the page, 


you remember this question heing asked to you: 


‘a Did you ever go back to the J & J Bait Shop 


Since the time you sigried for those two rifles?" 
CAREY: Asked and answered. 
you give the answer, "No'? 
CAREY: is the same question Mr. 
Durkan asked. 

THE COURT: Sn t necessary to repeat any 
matters Mr. Durkan covered. Any evidence solicited by 
One attorney will be part of the record. 

MR. BRUCE: Just so long as it enures 
benefit of my client. 


THE COURT: Any evidence, no matter who brings 
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ls evidence 


I withdraw 
9 

Jankowski's 

is correct, 


A 


this line of 


Casey - 
in the 
MR BRUCE: 


Thank 


there came a 


Now, 


where you picked 
is it not? 


Cardboard cartons. 


time 


cross 


case. 


you very much, Judge. 


inquiry. 


when you went to Mr. 


up certain 


Q Did you ever look into those cardboa 


cartons? 
No. 
Were 
board cartons? 
No. 
YOu made no notations at all about what was 
carton, 


did you? 


print of an M-1 carbine on it and 


a Florida address. 
A print? 
As far as what was in that box you never 


NI 
NO. 


is concerned it 


As far as your knowledge 


could have been nothing hut dead wood in that box; is that 


COETSCE,. Sir? 


URT REPORTERS 


JUARE NEW YORA NY 


Casey - cross 
I didn't open the boxes. I assume there were 
M-1l carhines inside. 
How long were these cartons that you removed 


Jankowski's store in your possession? 


2 


A half hour? 
No more. 
these cartons? 


in Martin Lyons 


Martin Lyons' car? 


When was the last 
nkowski? 


I saw him again when I picked uy he incividual 


carbine 


At that time when you picked up the carton? 


I didn't see any anymore. 


YOu had no conversation with him? 
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2) lie had no conversations in your presence 
with any of your compatriots? 


A Not that I know of. 


I don't remember. 

When these cartons were taken you put them 
" car? 

That's correct. 


Did you ever have occasion to see those cartons 


No, 
Q So as far as you are concerned that was 
end of whatever those cartons contained as to where 
went and what happened to them; is that corr 


A They went to Ireland. 


Q ir, Of your own knowledge do you know that 
they went to Ireland? 
No. 
SO as you sit there under oath the last time 
you saw these ocxes, which you do not know what 
contain, was when you put them into Lyons' car? 


MR. CAREY: Objection, your Honor. Asked 


and answered, 


BcST COPY AVAILABLE 


289a 


YOUTHERN DI; RIC] COURT REPORT 
FOLEY SQUARE NEW YORK 


heen, probably 


you were brought 
were already 
that correct, Mr. 
I don't recall eaactly. 
rephrase the question At 


hie 


who was the 


vou were 
to Ireland. 
recall that. 


4h your recollection. There 


was a time when you met at the Chippawa Club with Mr 


O'Brien, 
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Casey - cross 

And other people? 

Yes. 

And at that meeting you were told that Mr. 
O'Brien was making certain connections or making certain 
accommodations for the purchase of guns from . Jankowski; 
is that correct? 

I was tol th first met him. 
When you 
Yes. 
But what part did you play these meetings? 


I didn't muave any. 


You were just there as a party of 


the meeting but not as a moving party? 


A I had nothing to do with the arrangements of 
purchasing the weapons with the qun owner, the store 
owner. 


only thing you know 1S what you were told? 


And you never had any conversation with Mr. 


Jankowski? 


Jankowski was never present at 


these meetings? 


A Not that ] recall. 
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Casey - cross 


; 2 @) And never present at Mr. Lynch's home when e 
Ba 
J 3 you saw the cartons with old guns, and so forth? 
| A, He wasn't there. 
5 Q When you were asked to sian your name you 
6 testified that you were signing in the wrond place. 
7 A Yes. 
8 Q Is that correct? 
9 A Yes. 
10 @) And Mr. Jankowski told yo. where to sian; is 
ll that correct, sir? 
12 A Yes, he did. 
13 Q Now, did you notice at that time that you were 
s 14 asked to sign that there were certain serial numbers 
i 15 alongside your name or the place where you were asked to 
16 make your Siaqnature? 
17 A I didn't notice. 
18 Q Did you notice that there was any serial 
19 numbérs at all? 
oa o) A TO me 1t appeared blank when I sianed it. 
21 There was nothing on the left-hand side that I could 
22 remenber. 
23 Q Wnen you signed your name how long did you 
24 tak te actually peruse the document you were signing? 


95 A I didn't look at it that lona. I just signed 
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rdjw 56 Casey - croSS/redirect 


my name. 


Q Signed youy name and went out? 
A Yes. 

Q You didn't care about it? 

A I signed it and left. 


That's all you were concerned 


BRUCE: No further questions. 


THE COURT: Mr. Carey, anything else of this 


MR. CAREY: ac a few questions. 
REDIRECT EXAMINATION 
BY MR. CAREY: 
QO Who told you what had to be done when you 
to J? 
A Frank Grady. 
What did he tell you had to be done when you 


J? 
We 


Told him to meet him there after work and I 


Did J & J know whether or not you were a customer 


of his,when you went to the store at that time? 


| 
| 
| 
! 
| 


MR. BRUCE: Objection. 


THE COURT: Sustained. 
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Casey - redirect 


Did J & J know whether or not you were 


Objection. 
THE COURT: I am sustaining the objection 
to what J J knew. 


Did JJ say anything to you when you entered 


Yes. Wnen I went to sign the book he pushed 
away. He told me I was signing in the wrong space 
and he indicated where I should sian. 
0 } that he said? 
Ss my recollection. 
Did he ever ask you what kind of aun you 


+ 


I recall. 


Did he ever ask you whether you were going to 


for bird hunting or deer hunting? 
No. 
You said on cross examination that Mr. Jankowski 


was selling guns for money. To whom was he sellina those 


To the Irish Northern Aid Committee. 


MR. BRUCE: Objection. 


MR. DURKAN: Objection Move it be stricken. 
294a 


SOUTHERN DI TRICT COURT REPORTERS. US COUFTHOT's: 
FOLEY “QUARE NEW YoRP NY - * 


Casey - redirect 

THE COURT: Yes. 

To whom was he selling? 

Martin Lyons. They went basically to him. 

MR. BRUCE: Objection to that, your Honor. 

THF. COURT: I will sustain the objection. 
Tails witness can tell what he saw, what he said, what 
Gid, what was done and said in his presence but he is 
being asked fora conclusion at this point. 

@) At the time you were given that transfer 
document, did you know whether or not the person listed 
there as the transferee was deceased? 

A Yes. Martin Lyons mentioned the fact that 


the people on the receipts were people who were deceased. 


Q You knew you hadn't transferred any<hing to 


that person? 

Right. 

MR. DURKAN: Objection. 

THE COURT: This is all repetitious. You can't 
transfer anything to a dead man. This is all repetitious, 
Mr. Carey,and I wish you would get on with it. 

Q In any event vou knew then that that document 
was not a truthful document on its face? 
A 


DURKAN: Objection. 
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THE. COURT’: 


Casey - 


re lirect 


That is permissible. I will over- 


the objection to that. 


= 


Jankowski's 


that they were not 
BRUCE: 
DURKAN : 

THE COURT: 


of mind. Overruled. 


you also knew 


truthful on their 


Q With respect to the books you sianed at Mr. 


at the time you sianed them 
face? 

Objection. 

Objection. 

to his state 


He may be examined as 


A Repeat the question. 


Q At the 


store you knew that the 


was not truthful? 
I knew 
BRUCE 
THE COURT 
Yes, I knew 
At the time 
back room at Mr. 


was the box? 


A New. 


Jankowski's gun store, 


you sianed 


it was untruthful. 
Objection 


His state of mind was inauired 


it was not truthful. 


you picked up the weapons in the 


in what condition 


Q And was it opened or had it been opened or 


was there an indication 


it had “een opened and sealed? 
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THE COURT: what box are we talking about? 
The box wnich contained th M-1] 

printed on it. 

THE COURT: It has been gone into on cross 
examination. Let's @t on with it. 

Q Do you recall whether that box had been opened 

Or remained sealed? 


They were individual boxes and they 


One box for each weapon? 

Yes. They came in slim containers, ry narrow. 
Where does Frank Grady live? 

St. Andrew's Place in Yonkers. 


Q What was the reason that you didn't 


the government the truth prior to today? 


MR.DURKAN: Objection. 
MR. BRUCE: Objection. 
THE COURT: Overruled. 
Fear. 

Fear of what? 
Retaliation and revenae. 
From whom? 

Martin Lyons. 

Anyone else? 
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A Patty McFarland and the fellow on Sommerville 
Place in Yonkers. 

Q What kind of retaliation? 


Against myself and my family. 


iR.DURKAN: Objection. 

THE COURT: Sustain the objection. I will 
tell the jury at this time that this witness may explain, 
and the jury may consider what explanation -- the jury 

consider what weight or value his explanation has for 
inconsistency or apparent untruthfulness in any of 
testimony. 

However, the jury cannot infer that any of 
the three gentlemen whose names he mentioned have anything 
to do with these defendants insofar as concerns fear of 
this witness. YOu cannot impute the fear that he may 
have for the persons he ju named as representing any 
basis for any inference adverse to the men who are on trial 
here today. 

He 1S talking about three ether people. 

What his feeling is toward them. 
Q Finally, you said on cross examination that 
you went to JJ's on three occasions. Did you go to JJ's 


Once with a man named Mr. Duffy? 
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second time to sian for the 


Yes. 
Did you qo third time to pick up apvproxi- 
mately twenty weapons? 

A 

Q Did a fourth time to pick up approximately 
one carbine? 

A Yes. 

MR. CAREY: No further questions. 
THE COURT: Anything else for this witness? 
MR. DURKAN: Yes. 

RECROSS EXAMINATION 

BY MR. DURKAN: 

Q On the question fo fear, Mr. Casey, this fear 
that you speak of, sir,did this fear suddenly become most 
apparent yesterday? 

A Fear when they first started coming around 
asking questions. 


Q Didn't you tell the grand jury back in February 


of 1975 that you weren't afraid and nobody had threatened 


you? 
No one had threatened me. 
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And nobody has threatened you? 

No one has threatened me. 
have that fear. 

Yesterday for the first time you told the 
truth, who were you afraid of, the government or Martin 
Lyons? ae 

No. 

Q Sir, did they promise you that they wouldn't 
prosecute you? 
did not. 
Did they promise you anythina? 


Yes. They told me if 1 didn't tell the 


truth at this trial] they would really prosecute me, really 


Give me a hard time. 
Q du didn tell the truth this time they 


would really 


Q So the fear you really have is the fear of 
the qovernment? 
A I have no fear of covernment. I'm tellina the 
CLuth. 
You are afraid you will be prosecuted? 
I'm not afraid to be prosecuted. I'm telling 


the truth. 
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Q Is it not a fact that when somebody from the 
government told you that if you don't tell the truth we 
will get you in a prosecution, that's what made you tell 
what vou told us here today; is that right? 
A No. You asked me if I was promised anything. 
I was promised if I did not tell the truth I would be 
prosecuted. 
Q Well, you were promised you would be prosecuted? | 
A Yes, if I did not tell the truth. 
Q Does the idea of being prosecuted instill any 
of you? 
A No fear. 
Q No fear of being prosecuted? 
A I ‘ave no fear that I'm not telling the truth. 
telling the truth. 
So you have no fear? 


I still have fear of retaiiation from Martin 


MR. DURKAN: That's abi. 
That's ail. 
THE COURT: You are excused. 
(Witness excused) 
THE COURT: Memebers of the jury: We will 


resume at 10:00 in the morning. Don't discuss the case. 
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Keep an open mind. 


(Jury leaves the courtroom) 


(Adjournment taken to March 


at 10:00 o'clock a.m.) 
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there is some particular matter you can focus 


on, you may proceed. 


Q Is there anything :1 the narticular features 


Grady's handwritina which you have not yet explained 


MR. DURKAN: 
redirect. 
I think it is improper redirect. 
MR. CAREY: I have no further questions. 
THE COURT: The objection is solely as to the 
the question, Mr. Carey. 
MR. CAREY: I understand, your Honor. 
THE COURT: You may step down. 


(Witness excused) 


The aqovernmeiit 


A 
as a witness on behalf of the government, after 
being duly sworn, was examined and testified as 
follows: 
DIRECT EXAMINATION 
BY MR. CAREY: 


MR. BRUCE May we have a side bar conference 


prior to this witness testifying? 


BcST COPY AVAILABLE 
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the side bar) 
MR. BRUCE: On information 
the position for counsel for Jankowsk 
intends to elicit from this wi stil y as to certain 
telephone conversations presumably made with John Jankowski. 
I would respectfully reauest of this Court 
testimony as provosed be suppressed if there 
the charges made against Jankowski as 
what this witness will testify to. 
I would now ask the government to respond 
my position. 
I take it 
your Honor. 


THE COURT: I don’t really understand what 


the request is. Is this man being proferred to testify 


+ 


to a telephone conversation he had with J@erkowski? 

MR. CAREY: Both telephone conversations and 
conversations in person. 

THE COURT: What is it that requires it to 
be sur vressed? 

BRUCE: It has no relevancy to the 

charges made against Jankowski and any conversations that 
would be testified to would by» merely prejudicial and not 


part of any type of alleged conspiracy as committed by the 
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? 


defendant Jankowski. 


° THE COURT: What is the offer of proof? 


a 


MR. CAREY: estimony wi 


ll be that in May 
Or early June, late May or early June of 1970 Mr. 
Jankowski called Mr. Clearwater, who himself was a licensed 


gun dealer at that time, and asked him if he could get 


~ 
him 50 M-1l carbines off the record as part of an order 
9 i : 
of 500 M-1 carloines. Mr. Clearwater said yes. 
10 
Subsequently they had other conversations in 
1 
I which Mr. Jankowski said that he was cancelling the 
12 
order, that the people who had placed the order had 
13 P 
round a source which could provide the weapons at a 
l4 
better price. Mr. Jankowski also told him that the people 
15 
who wanted the weapons had a ship waitina. 
i6 amernes 
MR.DURKAN: I want to ao on the record, your 
17 
Honc., as absolutely and totally opposing this offer as 
1 , 
being prejudicial to my client. 
Q 
I MR. BRUCE: Further,your Honor, I would like 
Ut) . 
a = to support my application with the point that this miacht 
‘ st be possibly suggestive of other crimes. There is 
22 
absolutely no value of -- any probative value, that is, 
~ 
23 


of what is intended to be of ered here to srove :hat there 


waS a conspiracy . 


(i ause) 


Clearwater - direct 

THE: ‘COURT: I could see bringing this in as 
rebuttal testimony but I don't think it 1s within the 
scope of the present indictment. 

MR. CAREY: Let me explain, your Honor, what 
happened here. 

Mr. Jankowski, who it 1S proved beyond a 
doubt, it seems to me -- 

"4R. BRUCE: t.Onpject. to-:i&. 

THE COURT: Don't object because I think 
he is one hundred percent right. “wat he says to me at 
Side bar is perfectly okay. If he said it before the 
Jury it would be a different situation. 

MR. CAREY: Has conspired between early May 
and July to provide Mr. Grady with M-1l carbines; that they 
did so in such a way as to defeat the purpose of recording 
in the books where they were supposed to record the names 
of the true purchaser of the weapons. 

At the same time right in between the two 
deliveries to M Grady, Mr. Jankowsh1i ceiis Mr. Clearwater 
up and says he we..cs mire M-l carbines, mumber one; number 
two, he says he wants them unregistered, which is clearly 


relevant to his knowledge of unlawfulness of what happened 


before and after. Number three, he said the people who 


were buying them wanted to ship thzm, which is relevant 
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to the proof that the weapons which have been identified 
an dwhich in fact were given to Mr. Jankowski were exported 
from the United States. 

So it is all relevant to Mr. Jankowski's 
knowledge of the fact that he was breaking the law and 1t 
corroborates the other witnesses who said that the purpose 
of this exercise that they were invited to engage in by 
Mr. Grady was to provide weapons to Northern Ireland. 

THE COURT: On the present state of the record 


I decline to take it. I think it would be available as 


rebuttal testimony if there is any contention on Jankowski's! 


part that he didn't know what was going on. 

MR. CAREY: How is the government going to 
rebut the defendants if they don't take the stand? 

THE COURT: How do I know that? 

MR. CAREY: How is it not part of the 
conspiracy? How is it not a statement in furtherance 
the conspiracy? 

THE COURT: As I read the indictment the 
purpose of this conspiracy -- 

MR. CAREY: Was to falsify records. It is 
a similar act at the same time that corroborates that. 
He said he would take the weapons, he wanted them unregistered. 


It is the clearest proof he knew what he was doing that 
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It is damaging to the defendant and he made 


the statements and he must suffer for them. It. is not 


prejudicial to the jury in the sense it inflames them n 


any way. 

THE COURT: It does not relate to the charge 
charged. 

It is a prior similar act to the 
second time and a subsequent similar act to the first 
time. 

A statement made by co-conspirator 
ance of the conspiracy. It is a jury question. 

THE COURT: 1S not in furtherance of the 
conspiracy chargaged. 

MR. CAREY: It certainly is, if the conspiracy 
charged was to falsify the records and he said he wanted 
records off That seems to me to be a state- 
ment in furtherance of the connsiracy charaqe. It does 
not have to be -- 

THE COURT: That might be riaht, gentlemen. 

MR. DURKAN: On that particular point, the 
whole line of evidence up to this point shows that on the 
contrary, they did not try to falsify. Every man who was 
Dart of the plan went in and signed his name. 


THE COURT: I really must say, as J told your 
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was unlawful. There is no better proof. 

It is clearly a statement of Mr. Jankowski 
in furtherance of the conspiracy. 

THE COURT: Inthe conspiracy charge in Indict- 
ment 227 is focused on records. Here they are talking 
about a different transaction whereby they are going to 
buy firearms off the records of the J & J Bait Shop. 

As I say, I think if any defense is proferred 
where he claims total iaqnorance of what was going on, 
of course it would be admissible. But on the government's 
main case I decline to take it. 

MR. CAREY: Let me explain something. 

First of all, that's clearly going to be an 
argument made to the jury that we haven't proven he knew 
the Liaw er << 

THE COURT: He has to have ~ specific intent 
to do what he did. 

MR. CAREY: The jury is going to have to 
believe he was doing something unlawful. 

Number two, the Court is making the argument 


for Mr. Bruce, not Mr. Bruce. Mr. Bruce has not made any 


argument yet on my offer of proof. He simply asked foran 


otfer of proof. The fact is my offer of proof shows this 


is not only clearly relevant but probative. 
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associate in pre-trial conference, I just don't 
aqree with you. 
If you believe the government witnesses, which, 
of course, the Court must for these purposes, this 1S a 
conspiracy to falsify the records because you have people 
buying guns, writing themselves in for purchases’ they 
never bought, never possessed, never paid for and which 
they transferred to a deceased person. That is false 
records in my book. 
MR. DURKAN: I, of course, disagree. 
COURT: 1 know you do. 
DURKAN : In this instance the rcequlations 


called for 


I can't araque that here with you 


I believe I ought to take the proof. 
MR.DURKAN: One other thing, your Honor. This 
for 500 carbines, which we have listed in the minutes 


the grand jur 500 carbines, no testimony that our 


people wanted 500 “bines and on the contrary this 


fellow said that he thor ' . @ carbines were aoing to 
South Ame ‘can or 
MR. CAREY: What ne thought is irrelevant. 


THE COURT: It 1S not irrelevant, Mr. Carey. 
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He must have had a basis for thinking it. 
CAREY: He didn't unfortunately. 
THE COURT: That is a matter for the jury, 
gentlemen. I believe I should take it. I don't want to 
be accused of making Mr. 


is an impronrer suqqgestion because I am trying to save 


time and when I think I understand what he is saying 


I don‘t have to listen to him any further. If I don"t 
state his position correctly he will tell me. 
Let's ago forward, gentlemen. Iwill take it. 
(In open court) 
MR. CARLY: May I proceed, your Honor? 
THE COURT: Yes. 
DIRECT EXAMINATION CONTINUED 
BY MR. CAREY: 
Mr. Clearwater, ‘y whom are you employed? 
I am self-emplcyed. 
Q Directing your attention to 1970, how were 
you employed then? 
A Self-emploved. 
In what capacity were you self-employec? 
I had a sporting goods shop. 
Did you have any licenses at that time? 
Yes, I @id. 
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a) And would you please tell the jury what that 


license or licenses were? 


A Federal Firearms licenses, New York State 
Dealer in Firearms, and also Gunsmithina license for the 


Q For how long prior to 1970 had you been a 


licensed firearms dealer? 


A Approximately ten vears. 


0 Do you know a man named John Jankowski? 
Do you see that gentleman in this courtroom? 


Woulc you please point him out to the Jury? 
Yes. It is the rear table, the gentleman 
on the left, lef-hand corner. 
Q And could you describe his clothina? 
A a light suit "Ss a brownish-tan 
Suit, I suppose, oranae type shirt and a Striped tie. 
MR. CAREY: May the record reflect that the 
witness has ‘ ontified the defendant John Jankowski, your 
Honor? 
THE COURT: The record will so indicate. 
When’ did you first meet Mr. Jankowski? 


I don't know the exact date but it was before 
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And approximately how lona before 1970? 

A few years, two, three years. 

In 1970 did you know how Mr. Jankowski 
employed? 

A Would you repeat that? 

Q In 1970 did you know how Mr. Jankowski 
employed? 

A I do know he had a sporting goods shop or a 
fish shop, selling fishing, bai, and equipment, and so 
forth. 

9) Directing your attention to May 1970 did 
you have a conversation with Mr. Jankowski? 

A Yes, I did. I'm not quite sure if it was May, 
but I did have a conversation with him in his place of 
business. 

To the best of your recollection when 
was that conversation? 

A As the month aqoes? 


Q Yes. 


~ 


A Anywhere between May and June, somewhere within 


that time. 
THE COURT: State who was present please. 


Who else was present at that conversation? 
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No one else was present. 
Where did you have that conversation? 
In the back room of his business establishment. 
MR. DURKAN: I was about to object to anything 
being said at this particular conversation as not being 
binding on the defe- ‘ant Gracy. 
THE COURT: Members of the jury will observe 
that it is not contended that Mr. Grady was present at 
the time of this conversation. I will instruct you further 
with respect to this entire aspect of the case at the end 
of the trial. I ask you to keep separate in your minds 
who was there and who wasn't there. 
Go ahead, Mr. Carey. 
Q Mr. Ciearwater, what, if anything, was said 
by you and Mr. Jankowski at that time? 


A Well, the conversation, as I recall, is that 


he asked me if I was able to obtain anv firearms, particularly 


carbines, M-l carbines, .30 caliber. I asked him why? 
He says, "Well, I want to know if I can aet 
I said, "What amount are you talkina about?" 
He says, "I'm talking about minimum at least 
190, maximum of at least 500." 


I says, "How do you mean, how do you want to 
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get them? Off the books or leqal guns or what?" 
He said, "I don't want them registered." 
He says, "I have a buyer for them. Also I 

want to buy some ammunition along with the carbines.” 
I said, “Well, I‘1l see what I can do.” 


That's just about where that conversation 


Did he indicate, and do youvrecall now if he 
did so, what the quantity was of the ammunition which he 
wanted? 

That 1S rather vaque in my mind, but I know 
it was agreat amount of ammunition. I can tell you, 
it 1s over 1,000 rounds but I really don't recall the 
maximum amount. 
Q At any cime durina that conversation did 
you discuss moeny? 


A Yes, we discussed, as I recollect, th 


carbines would be like $100 a carbine. I'm trying to 


recollect, so forgive me if I'm not quite sure. But I'm 
fairly sure it was at least $100 a carbine. 

Q What, if anything, did you do as a result of 
that conversation? 

A Well, after I left I went back to my place 


and on the way back I thought about this whole thing. If 
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may elaborate in respect to what I am going to sav. 
was concerned -- 
THE COURT: Don't qive us the operation c your 

mind. Just tell us what you did. 

I went back 
to my place of business ans: called up Tomas Quinn, a 
federal agent, and I told him exactly what transpired 


a 


between Mr. Jankowski and myself. 
2) Did there come a time afterwards when you 
had another conversation with Mr. Jankowski? 
Yes, 
When was that? 
I'm sorry, what was that? 
Approximately when did you have that second 


conversation? 


I don't recall. It could have been about a 


And where did you have that conversation? 


We talked, I believe it was, on the telephone. 


And who, if anyone else, was present to your 
knowledge at either end? 


A No one else present. Just between Mr. Jankowski and 


MR. BRUCE: I object to any telephone conversation 
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unless there has been a proper foundatio 
eliciting of such testimony. 
Yes, such a foundation must be 
elicited 
tury there is no showing 
conversation. 


Clearwater, who initiated that telephone 


I @id. 
And who did you call? 
Jankowski. 
And where was the telephone that ‘%u were 
dialing? 
A From my place of business. 


as the telephone located which you were 


Mr. Jankowski's place of business. 


Where did you get that telephone number? 


I had it in my files. Normal procedure in 
business. 

MR. BRUCE: Objection. 

THE COURT: Overruled. 

Who answered the telephone? 


I don't recall whether it was Mr. Jankowski 
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someone else but I eventually spoke to Mr.Jankowski. 
How do you know that you were speaking to Mr. 
Jankowski? 
know Mr. Jankowski's voice as anybody would 
own people they know. 
MR. BRUCE: I object on the basis of conclusicns 
py the witness. 
THE COURT: f 1@ witness says he knew the 
voice of Mr. Jankowski at the time he talked with him, 
I'll overrule the objection. 


How many times did you talk to Mr. Jankowski 


On the puone. 


Just once on the phone. 


Hcy many times prior to that had yo talked 


to him in person? 
recollect, as I'm remembering now I believe 

it was twice, I believe it was twice. 

And when you were on the phone did you ask 
for anyone by nar 

I asked 

And did there come a voice on the phone in 
response to that request? 


Ay Yes, Mr. Jankowski. 
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you recoaqnize that person to be 


Well, yes, of course, I recoqnized his 


Q Would you please tell the jury what, if anything, 
you said and what, if anythinag, Mr. Jankowski said durina 
that telephone conversation? 

A Well, the cor versation on the telephone, 
as I recollect, was that Mr. Jankowski had said that he 
no longer needed the firearms because they were able to 


obtain them or were going to buy them in Florida at a 


cheaper price. That's about the aist of that conversation. 


Q Did he say anything else to you about what 
they were going to do with the firearms? 
No. I had asked him and he die not tell me 
they were goina to be’ used for. 
Q Did he ever discuss with you where the fire- 
would be delivered that he ordered from you? 


A Yes. 


MR. BURKAN: We will object to this, your 


THE COURT: I will aqive the same instruction 


insofar as concerns . Grady. There is no showing that 
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Mr. Grady was a paity to this conversation. 
Go ahead. 
Q Do you recall when that was? 
A I'm sorry, would you repeat that again? The 
interruption, I lost my train of thought. 
Q Certainly. 
Did you ever discuss with Mr. Jankowski where 
the firearms he ordered from you were to be delivered? 
A Yes. Mr. Jankowski said that there was a ship 
waiting for them. 
MR. CAREY: I have no further questions 
of this witness, your Honor. 


THE COURT: Mr. Durkan, you may cross examine 


witnout walving your motion to strike this testimony out 


as not binding on Grady. 
MR. DURKAN: At this time, if the Court 
will permit it, I would defer to Mr. Bruce. 
THE COURT: That's perfectly all right. 
MR. BRUCE: May Iinguire, your Honor? 
THE COURT: Yes. 
CROSS EXAMINATION 
BY MR. BRUCE: 
Q Mr. Ciearwater, you are no ionger in business; 


is that correct, sir? 
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That's right, sir. 

Q And could you tell this Court and jury why 
your business has been terminated, sir? 

A In 1968 a new federal gun law came into 
existence which would not permit to sell firearms out of 
state. That was approximately twenty percent of my 
business. Then from '68 until '70 we had a two-year 
recession, and that recession cut into my profits in my 


business. Plus the fact that I had started my business 


on a very small amount of money. After five years, 


within the time when the recession started, my creditors 
were demanding their money, which I understood that and 
this is what helped the demise of my business. 

Q So on the basis of the situation, economic 
Situation of recession, and other factors such as 
regulations which cut into your business, you could no 
longer operate your business profitably; is that COrrect:, 
sir? 

A Correct. 

Q As a result of these regulations, sir, have 
you ever come under the purview of the Department of 
Alcohol, Tobacco and Firearms? 


A Purview, would you elaborate on that? 


QO Have you ever been investiaated by them? 
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Yes, every year that's done. 


liave you ever been called down to the office 


en investiaqdtle 
Own place of business; is that correct? 


A Yes; sir. 


Q Now, the fact that you were investigated, has 


that anything to do with the fact that you are no longer 
in business today? 

A NO~. Sif. 

Q It 1s just the fact of the recession and the 
regulations? 

A And investigation, every firearms dealer in 
the United States is investigated. 


Q I ask that you answer only the question. 


When for the first time did you give this 
testimony to the United States Attorney or their agents 
Or to the Alcohol, Tobacco and Firearms Division? 

MR. CAREY: Objection, asked and answered. 


THE COURT: It is such a combined question. 
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think it should be rephrased. One at a time. 
3 MR. BRUCE: Withdraw the question. 


or) 4 When for the first time,Mr. Clearwater, did 


qo 


you ever indicate to anyone that there was a conversation 


6 held between you and Mr. Jankowski in his back room of 
‘ 7 his store? 
: 8 A ' thin that week after I hac spoke to Mr. 
9 Jankowski. The problem is my recollection cé¢ > time, 
16 I'm not exaccly sure whetherit was an hour after I 
1] spoke to him or within that week. 
12 @) SO your recollection of what occurred six 
13 years ago 1S vague; 1s that correct? 
14 A Only in timing, sir. 
15 . Q As to time? 
16 A Yes, Sir. 
Vi Q You are sure there was a conversation? 
18 A Oh,yes, sir. 
19 Q Now, how long had you known Mr. Jankowski | 
| 
20 prior to this conversation? 
r 2} A iwo or three years. 
i = Q And you had dealings with him? 
it 23 A Oh, yes. 
7 24 Q And would he on prior occasions have called you 


to place orde: 


for firearms? 


323a 


ULHERN Fis RICT COURT REPORTERS Uy COURIE 
FOLEY 


QUARL. NEW YORK NY 


Clearwater - cross 
I gon*t vecall that, sir. 
You don't recall? 
No, not that. 
It 1S possible he could have called 
It 1s very possible. 
Were you in the position, sir, to supply 
firearms to other dealers? 
A Oh, yes, Sir. 
So this was part of your business? 
PARE HE Se Sir, 


And a call from Mr. vankowsk1, if it did occur, 


or a conversation with him with a request to furnish 


between 100 and 500 carbines was not unusual,was it? 
A No, Sir. 
re) Now, you zd that you were in his store. 
You were in the back room. 
Sir: 
How many times have you been in that store? 
I don’: vecali., siz. 
That is prior to that time? 
A In his store itself,nerhaps a half dozen times, 
if that much. 
Q That would be the total amount of times that 


you have visited his shop? 
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THet’ Ss. true,..sitc: 
Half a dozen times. 


Now, you said that you were in the back room. 


Yes; iz. 


Well, the back room is where he kept his bait 


for his fishing,his worms and various other bait for fishing} 


| 
and so forth. 


Q To your Knowledge, Mr. Clearwater, was this 
area open to the public? 
A No, sir. 
It was closed, you couldn't go back there? 
Not unless he took you. 
How did you get back there? 
He took me. 
Did you go through a door? 
Yes, there was an opening. Yes, 4 door. 
You are sure about that? 
As I*’ recall, yes. 


There was a door and you went through this 


Yes. 
What was your purpose in being there at that 


time? Why were you there? 


BCST COPY AVAILABLE 
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Excuse me? 
Why w--2 you there? 
That was at the time he requested the carbines. 


Why did you ao to Mr. Jankowski's 5s 


He had called me at my place of business to 
Stop in to see him. 
He called you on the telephone? 
Yes, sir. 
Q And pursuant tc this telepnone call you 
went to his business? 
A Yes, sir. 
Q And while you were there he stated that he 
wanted certain requirements from you? 
A +es, sir. 
Q And there was nothine unusual 
this request at that time? 
A At that point, right, i 
Q Then there came a time when you called Mr. 


Jankowski on the telephone? 


A Yes, sir. 


Q What was the Purpose of that telephone eall, 


Mr. Clearwater? 
| 
| 


A As I had mentioned earlier, it was a cancellation-- 
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to findout about the sale of the carbines or the ordering 
of them. 
Q Sir, you said there was a cancellation. When 
for the first time did you learn there was a cancellation? 
A When I spoke to him on the phone. 
Q You called him, didn't you? 
Yes. 
Was that pursuant to a cancellation? 
No. 
What was the purpose that you called him? 
A The purpose was to findout whether he wanted 
these carbines or not. 
Q Did you have the carbines at that time to 
deliver? 


A Sir. 


Q you just voluntarily called him;’ is that 


correct? 
A I did-'t volunteer.to call him in that 
respect. 
Q you volunteer to call him, sir? 
MR. CAREY: Objection, your Honor. The witness 
didn't finish his answer. 
THE COURT: I don't think he did. 
You may finish your last answer. 
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THE WITNESS: Thank you, sir. 
Due I leeting with the federal acents 
they had told me to foliow through on this carbine Ordering 
of Mr. Jankowski, and that is why I had called him to find 
Out if he wanted these firearms. 
As I found out he didn't want them no longer. 
But my -- I'm sorry, go ahead. 
That's the answer? 
Yes. 
You have answered the question. 
Now, between the time that you were in the 
premises owned by mac. Jankowski you had a conversation 
with federal avents, is that correct? 
A I'm sorry, would you repeat that question? 
a) After the time that you were in Mr.Jankowski 's 
store there came ti e when you had a conversation wit! 


federal agents? 


vou tel! 
circumstances of that conversation? 


A When I explained to the federal aaqents exactly 


what transpired between Mr. Jankowski and myself, they 


advised ime or instructed me to follow through on this order 


and to supply him with firearms in order to know exactly 


328a 


SOUTHERN Dt RICH COUKT REPORTERS. US Cot REROM si 
FOLEY .QUARE NEW YORK. NV. @ tutgul) 


rdjw 53 Clearwater - cross 
what he is going to do with them. That is the gist of 
the conversation. 

Q Up until that time, Mr. Clearwater, the »urpose 
of your contact with the federal agent was to merely find 
out what Mr. Jankowski was going to do with these firearms 
if they were delivered to him as requested; is that correct? 

A That's correct. 

Q Is that your position? 

A That's my position. 

Q What was the lapse of time between the time 
when you were in his store and the time when you initiated 
a telephone call to his premises? 

A \s I wili repeat, sir, I don't recall whether 


it was in an hour, within days or a week, sir I don't 


remember exactly the time, sir. 


Q Now, prior to your calling Mr. Jankowski, 
which you can't remember wh “her it was an hour or a week ~=| 
MR. CAREY: Objection, your Honor. 
THE COURT: Yes. Just frame another question. 
Don't sum up. 
Q Prior to your call to Mr. Jankowski, you had 
contact with the federal agent; is that correct? 
A Yes. 


Q Where did this contact take place? 
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In my place of business. 


Did you call the federal agent to come to you? 


Yes, sir. 
Now, you testified on cross that there 
nothing unusual about this matter; 1s that cor: 
Clearwater? 
Sif 
What ; become unusual for you to 
call the federal agent? 
A When they were requested to not be legally 
a 
recistered, sir. 
9 Now, what does that mean to you, legal 
registering, as an expert in the field? 
MR. CAREY: I object. 
THE COURT: I don't see why that's objectionable, 
what he meant by it or what he understood it to mean. 


Give us your understanding as of 1970. 


THE WITNESS: May I explain that in lencth, 


THE COURT: Try to answer the question. 
You want it to be read back? 

THE WITNESS: I understood the question. A 
registration is when I purchase a firearm from a manufacturer 


or distribut.° I receive the firearm. Then it is registered 


330a 


SOUTHERN DIT RICT COURT REPORTERS, 1S COURKTHOLTS, 
FOLEY SQUARE NEW YORK NY = v9.) 


rdjw 55 Clearwater - cross 
in my ledger, serial number, manufacturer, caliber, and 
so forth. 

Then when I resell that firearm I sell it 
with the name of the party that purchased it. ct..29 
enterea into my leager who it went to, serial number, 
manufacturer, and so forth, and the date it left my place 
of business. 

fe) Jankowski or if you are correct in 
Stating that Mr. Jankowski asked you for unregistered 
carbines, he was asking you to break the law, wasn't he? 
A Correct, sir. 


And at that point it became unusual in your 


Yes, sir. 


Well, did you refuse him at tnat time? 


No, Sir. 
Did you admonish him in any way? 
No, sir. 


You said absolutely nothinq? 


And then you proceeded to tell the agent. 
Yes, sir. 
What occurred? 


Yes. 
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Did you i *xe any notes of this conversation? 


Had you ever done business like that before? 
No, 
Are 
Yes 
I submit, M Clearwater, that you -- 
form, your Honor. 
would have to hear the question. 
YOu went out of business 1971; 
correct? 
Yes. 
Q How many months after did vou ao out of business 
you had this conversation with the special aqenis? 
Approximate) y year, I suppose, sir. Anywhere 
from ten to twelve 
Ten to twelve months? 
Yes. 


Q Had you had any prior contact with the special 


agents prior to your telephoning them about Mr. Jankowski's 


conversation with you? 


A I'm sorry, repeat that. 
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Did you have any prior contacts with the special 
»fore you had the conversati< 
No, sir. Other than normal procedures of 
yearly inspections. 
2) Sir, answer the question. 
Did you or did you not have any prior contact, 
yes or no? 
A t sir. 
You had no prior contact? 
No, sir. 


Q But all of a sudden a telephone call comes 


to you and the person says that they want 100 to 500 un- 


registered carbines and you initiate a call to the special 


agents; is that your testimony? 
A Not aquite true, sir. 
Not quite true. 
No. The phone call was requested -- 
@) Answer the question yes or no. I will ask 
Court to admonish you -- 
THE COURT: Frame another question. 
Q Aqain I go pack to this question which pu 
not able to answer with any certainty. If I state 
position unclear or incorrect, please correct me. 


You don't remember when you had the conversation 
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2 with Mr. Jankowski, that is th> second conversation on @ 
3 the teJephone, actually as to whether it was within a week 

4 after the first contact that you had with him in the 

5 back room, or whether it was one hour; is that your 


testimony? 


‘ A That's my statement, yes, sir. 

. Q Can you remember when you called the special 

“ agent? 

10 A That's what I'm saying, sir. I don't recall 

1] exactly when I called the agent. 

12 Q What number did you dial? 

13 A I have no recollection of that number, sir. 

14 Q Well, do you know where that telephone call 
; 15 was directed as to county? 

16 A I don't recall exactly, sir. 
' Vv THE COURT: Were you acquainted with Mr. Quinn 

18 before the day of that telephone cor.versation? 

19 THE WITNESS: Yes, sir. 

20 THE COURT: You knew him to be an Alcohol, 

21 | Teobacc» and Firearms agent? 

- THE WITNESS: Yes, sir. 

23 i Q Were you volunteering information, Mr. Clear- 

2 : water, to eliminate any pressures that might have been | 
; 25 sreught on you at that time by the Alcohol, Tobacco and 
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Firearm Agency? 
A No, sir. 
¢ And this was just purely voluntary? 
A Tee; Str 
Q You weren't looking for any favors or any 
c¢ pensation or anything? 
A No, Sir. 
Q And you took no notes of this conversation? 
A No, sir. 
(@) This is just your word that you had a conver- 
Sation with this aentleman here; is that correct? 
Correct; sir. 


And this took place approximately six vears 


Yes, sir. 
Q When did you have occasion, sir, to have 
any other contact reqardina this matter with the agents? 


A Would you restate that? 


@ Did you have any subsequent conversations with 


the agents regarding Mr. Jankowski? 

A No, sir. 

Q So the sum total of your contact was one 
call to the federal aqent; is that correct? 


A At that point, yes, sir. 
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And you had no other contact whatsoever? 
A Do you mean after thatphone call? I'm sorry, 


wou. i you just -- 


QO You had no contact with the special 


1e determined? 
THE COURT: The question is beinac asked without 
reference to time. What the attorney is trvina te find 
Out is subsequent to that first phone call to Aqent Ouinn 
did you have any other or later or additional contacts 


with the ATF people concernina Mr. Jankowski. 


very simple question, isn't it? You can answer it 


you did have or no, you didn't. 
THE WITNESS: Yes, I did. 
Was tha reaardine Mr. Jankowski? 
Yes. 
did that take place? 


took place after I had explained to him 


ney had told me to, as I said earlier, to continue 
with this, with the order of 100 carbines or “0,. to 
continue the transaction with Mr. Jankowski. 


Q Well, that was done in one transaction, was 


it not, Mr. Clearwater? 
BEST COPY AVAILABLE 
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Let me suggest this to you, sir: When you 
called the special agent, the special aqent responded to 
your call. 
MR. CAREY: I object. This has been asked 
and answered several times. 
THE COURT: It has been asked and answered. 
12) Wasn't it at that time, Mr. Clearwater, that 
the special agent told you to qo through with the deal? 
A Yes, sir. 
Q Did you have any other conversations with the 
special aaer ! time? 
A ¥esai,. Six. 
Q When was that? 
A I don’t recall, sir. 
Q Was it concernino Mr. Jankowski? 
A Of course, sir. 
What was the conversation? What did you 
sav to them and what did thev say to you? 


A I really don't remember, sir. This had all 


to do with the purchasing of the firearms for Mr. Jankowski, | 


but I don't remember the conversation in words. 
Q Mr. Clearwater, you had two conversations with 
Mr. Jankowski reaarding some rifles; is that correct , 


Or carbines? 
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conversation was in his premises; 
is that correct? 
A That's riaqht. 
.@) The second one was where you called him on 
the telephone; is that co 
A 706, Siz. 
Q At that time he told vou 
any more; is that correct? 
A 
That was the end of it? 
768), Sir. 
No more, no less; is that correct? 
That's correct, sir. 
Now, you stated that herequested to you on the 
premises that he wanted unregistered firearms. 
Correct, sir. 
.@) Now, 1s : that on your direct 
testimony -- 
THE COURT: Don't examine about his direct 
testimony. Examine him about the underlying circumstances. 


The jury has his direct testimony. Don't ask him what 


he said on his direct testimony. 


Q Did you suacest to Mi. Jankowski whether he 


338a 


SULTHERN DE 8ICT Cote! rer 


rdjw Clearwater - cross 

wanted those rifles reaistered or unregistered? 
A No. 
Q Are you absolutely sure? 


I asked a question but I suagested nothing. 


Of course, Sir. 

Then what prompted you to ask a question of 
this aqentleman here as to whether the transaction would 
be illegal? 

A Because of the amount, sir, and the fact that 
I must order these firearms from manufacturers and 
register them myself. In order for me to sei] them they 
must be sold legally. 


Q Are you in the habit, sir, of selling illegal 


did this occur to vou then? 


A This would occur in any laroe transactions, 


in normal conversation. 


OQ So you countenanced, sir, there is 
illeaal transactions if a certain request for an order 
over a certain amount; is that correct? 
A Possibly it's true. 
Possibly vou say? 
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me rephrase that. 
say it is possible. 
I rephrase that? I used the wrong word. 
asking you a question. 
COURT: The witness is saying he used 
a wrong word. Let him use the right word. : 

There are illecal transaction in the United 
States, absolutely. 

Q Are you a part of those illegal transactions? 
A No, Sir. But Imust protect myself as a 
businessman. 

MR. RUCE: I ask tnat be stricken. 

THE COURT: Irefuse to strike it because you 
are arquing over something we have all been over once. 
Let's not argue with each other. That goes for you, Mr. 
Clearwater, and it aoes for you too, Mr. Bruce. 

Q do concede, Mr. Clearwater,tiat you 
were the one who asked the question of Mr. Jankowski of 
whether he wanted this reacistered or unregistered; 
that correct, sir? 
A Yes, sir. 
Had you ever dealt with Mr. Jankowski before? 


No, sir, not in a quantity of firearms. 


Had you ever dealt with anyone before with 
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firearms? 
With firearms? 
Yes. 
Of ccurse, sir. Not in quantity, no, sir. 
You never dealt with anyone in quantity of 
500 or 100? 


A Not of one make, sir. 


Q How long have you been in business, up to the 


time that you terminated? 

aN Approximately four years. 

@) And you are a gunsmith? 
Yes, Sir. 
How long have you been a gunsmith? 
Over fifteen years. 
So you have been dealing in auns 

years, sir’ is that correct? 
THs" S: Light ;. siz 
What is your occupation now, Mr. Clearwater? 
tique dealer. 

You are no longer dealing in guns? 
Only antique firearms, sir. 
Antique firearms? 
Yes, sir. 


THE COURT: It isn't necessary to repeat everv 
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answer. %c1 are just draaging out the trial. 


ifteen years, Mr. Clearwater, you 
have given up 4 usiness and you have gone into 
antiques? 


THE COURT: He told us that. We all know 


on this second conversation that vou 
had when you called Mr. Jankowski, Mr. Jankowski told 
you that he no loncer needed any firearms from you; that 
it was a question of price;.is that richt? 
A 368, 832 
Q Did he mention anythine about registered or 
unregistered at that time? 
A NO, Siz. 
Nothina said at thattime at all? 
Not on that, no, sir. 
You have no notes about what took Place five 
aco Or S1x years ago? 
A No, Sir. 


QO Now, are you here under subpoena? 


Q Have you had any discussions about your 


testimony with the prosecutor? 
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Yes, sir. 
When did you have your discussions with him? 
In his office, sir. 


When, sir? 


On the 8th, 7 believe two days ago, sir. 


Two days aqo? 

Yes, sir. 

Is that the only conversation or discussion 
you had with him? 


A No. Also last week, I believe it was 


Friday of last week. What about prior to that? 
don't believe so, sir. 
Q The only conversation you had about 
the testimony you are civing here was just on two occasions 
with the prosecutor? 
All I'm trying to say within, say, this 
year. I don't recall how far back they may have spoxe 
to me. I did come down to give a statement to the jury, 
to another jury -- 
THE COURT: You mean a arand jury? 


THE WITNESS: Yes, sir. That's the limit 


MR. BRUCE: If I may just take one moment, 
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your Honor. 

(Pause) 

Now, sneaking about the 
) 


in this courthouse, do you recall 


of April, 1975, anmpearing before 


And, sir, yc being asked certa 
questions as to 
to carbines? 

MR. \REY : >} on, your Honor. 


THE at's not the proper way 


use grand jury minutes for impeacnment wourposes. 


testified inconsistently here with what he told the 
you may ask him did he state this question and cive 
answer and give the pace for the record. 


jIP-2, one-third down the paade: 


for him 50-.30 caliber M-l carbines?" 


+ 
aii 


7 
; 


to 


In response to that did vou make this answer: 


Yes, he did.” 
Do you recall that, sir? 


I honestly don't recall. 


344a 


SOUTHLAN DE LRICT ColLR?t REPORTERS Us COURTH 


Clearwater - cross 414 


9 Now, this testimony, sir, was given just 


one year ago; is that correct? 


A Approximately, ves. 
Q Isn't it so? 
A Yes. 
Q NO doubt about that? 
A You stated the month, sir. 
Q And yet still you would come to this court 
some six years later -- 
THE COURT: Don't ask questions like 
You know better than that. Let's co forward with 
trial. 
MR. BRUCE: Thank vou, your Honor. 
Didn't you testify that Mr. Jankowski 
to 509 carbines? 
Yes, sir. 


In a conversation thet took place six vears 


Yes, sir. 

Q And isn't it a fact, sir, that you agave 
testimony in this very courtroom one year aaqo when you 
stated 50 carbines; is that correct? 

THE COURT: Not in this courtroom. 


MR. PRUCE: I beq your pardon, your Honor. 
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courtnouse. 


answer that? 


could have been 50 or 100, but 
lay have stated it was 50 


now is 109. That‘s all I'm e 


nm you said I had made a statement -- 
I'm not asking for a collocguy between us. 
You have answered the question. 

cain I ask you does that question and answer 
your recollection as to that question and answer 
made one year aaco in this courthouse? 

I don't recal) the amount. 
You don't recall the amount? 


I don't recall whethe, 1t was 50 or 100. 


But you come in here today -- 


THE COURT: Don't arque like that with the 


did sav that he asked you for 100 to 500; 
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is that correct? 


MR. BRUCE: I have no furcher auestions of 
this witness. 

THE COURT: 

MR. DURKAN: 

CROSS EXAMINATION 
BY MR. DURKAN: 

Q Mr. Clearwater, in thisperiod of M.y or June 
in v*ich you first had a contact h Mr. Jankowski, 
was that the f that Mr. Jankowski ever placed 
an order with you quns? 

Yes, sir. 

Q And in response to his call you went to his 
and went into the back room? 
A Yes, sir. 

And how long were you talking to him about the 
order before you said to him, "Do you want them registered 
or unreacistered?" 

A I'm sorry, Sir, you are making a statement 


as to the way 1% was coldly presented. In conversation 


many times when you talk to someone you will say well, 


are these leacal guns? 
THE COURT: I think you must lis‘en to the 


question again. If you cannot answer ‘t or do not under- 
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stand ‘8 wee may say so but do not try to explain how the 
question should be put. 

Q My question, Mr. ; is how long 
were you talking to Mr. Jankowski on the occasion o:* 
first order from Jankowski when you said 


want them reaistered or unrecistered?" 


to. the 


THE COURT: I don't see anvthina objectionable 
about the form. If the witness understands the question 
I will permit him to answer it. 

It was after he had asked for the 50 to 100 
carbines. I'm sorry, the 100 carbines. ‘then I asked 
Nim, ves: Sir. 

How longa a period of time can vou tell us 

you there talking to Mr. Jankowski about this business 


before you put that cuestion to him? 


Approximately fifteen, twenty minutes, sir. 


neqotiation of this order, whether it be for 50 or 100 
or 500 the first sugaestion in words of any illegal or 
illicit deal comes out of your mouth; is that a fair 
statement? 


A In time, ves. 
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Yes or no, sir? 
Yes. 


And forthwith you headed straight for the 


telephone to call Special Agent Quinn; is that correct? 


A 


Q 


It 1s not quite correct. 


Well, within an hour or a week you were on 


the telephone to tell the agents about the find you had 


for them; 


A 


is that correct? 


No find for them, sir. This is my country ma 


I will not permit firearms to be sold illegally. 


0 


I'm sorry, I apologize for that outburst. 


You will not permit but you go around 


suggesting to Jankowski, putting thoughts in his head that 


maybe he would like them unregistered? Is that what you 


are telling us? 


A 


Q 


A 


I'm not exactly saying that, sir. 
Not exactly? 
No, Sir. You are saying that. 


THE COURT: Don't arque with the attorney. 


Try to answer the questions. 


THE WITNESS: I'm sorry. 


THE COURT: Do I understand in 1970 you were 


a licensed qun dealer? Were you a manufacturer's repre- 


sentative of some sort? 
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THE WITNESS: No, Sir. 
THE COURT: Did you have some kind of distributor- 
some manufacturer? 
THE WITNESS: No, Si2F. 
THE COURT: Were you an exclusive agent for 
anybody? 
THE WITNESS: No, sir. 
retail sporting store. 
THE COURT: Did you have warehouse? 
THE WITNESS: No; Sr. 
THE COURT: Were you in possession of 50 or 
100 guns at that time? 
THE WITNESS: Of different types, yes, sir. 

Q You had quite a store full of guns at that 
time, did you not? 

A Yes. 

Q And this was not the first time that you had 
ever had suggestions made to you in business about un- 
registered guns? 

A This first time, sir. 

Q This first time? 

12S, 
Q You had never encountered that in four years 


of business? 
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No, sir. 


I'm saying it correctly -- 


I'm answering you correctly. 


QO Some four years of business you had never 
had any suagestion of unreqistered guns? 

A That's correct, Sir. 

Q You are sure? 

A I'm fairly sure, yes, S1r. 

Q Ever have occasion to call Agent Quinn 
before you called after the conversation you say you had 
with Jankowski? 

A You mean in respect to illegal firearms? 

Q I mean in respect to anything, did you ever 
have occasion to pick up the telephone ind call Mr. Quinn 
about the business that you were engaged in? 

A I honestly don't recall. 

THE COURT: Didn't you tell us earlier that 
you were acquainted with Mr. Quinn? 
THE WITNESS: I'm trying to follow the question. 
THE COURT: He is asking you whether you called 
Mr. Quinn prior to that day abovt firearm matters. 


THE WITNESS: I'm nervous, so please foraive 


COURT: Don't be nervous. Try to 
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pattenti. 1 to the cuestions and answer them. 
THE WITNE 
How many times? 
I don't recall the amount of times. 
ou asve this ce¢ 
mation in the four years that you were in business as 
that you had picked 
Mr. Quinn? 


A I can only guess, sir. Maybe four, 


And your calls to Mr. Quinn, were 
report to h:m what you suspected to be illecal dealinas? 
No, sir. 
Were they social calls? 
Some were social calls. 
Q Have you aone out with Mr. Quinn on social 


occasions? 


A To my recollection. 


Q Well, think as hard as you think is necessary 


to tellus if you ever went out with Speciul Aaent Quinn 


On social occasions? 


A NO, we didn't, sir. 


Clearwater - cross 
Ever aoto a restaurant toaether? 
No, sir. 


Or a bar? 


No, sir. 
Just Agent Quinn? 
A That's right, sir. 
Q Was there any arrangement between you and 
Agent Quinn with respect to giving him information? 
A Other than Mr. Jankowski, no, sir. 
2) Well, what was the arrangement between you 


and Mr. Quinn about Mr. Jankowski? 


A As I repeat, it was to supply him with the 


arms if he wanted them. 
THE COURT: He is asking you of your arranqge- 
ment with Aqent Oulnn. 
THE WITNESS: I'm sorry. I misinterpreted. 
There waS no arrangement other than the one 
with Mr. Jankowski. I had no arrangements with Mr. Quinn. 
@) Were you ready and willing to give Mr. Jankowski 
the 50 or 100 or 500 firearms without reaistering them, 
if Mr.Quinn told you? 
THE COURT: I didn't hear the last part. 
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MR. DURKAN: { ( ld you. 

THE COURT: I think he has answered 
already but will let him answer acain. 

A 

You and Aq 

it, were 

Yes,Sir. 

DURKAN: 
Mr. Carey, anvthina else? 
Yes, your Honor. 
RECT EXAMINATION 
is CAREY s 
Q You stated that you were investiceated 
year. Would you please tell the jury what those 
gations consisted of? 

A The Alcohol and Tobacco standard vorocedures 
to inspect all ledaers concerning handouns, rifles 
shotguns as to whether the guns had been sold 

lecally orillecally. 

In other words, if there are any missing 
firearms, where are they? Or do I have any illegal fire- 
arms in my place of business that have not been 
t2gistered? This is standard procedure throuchout the 


United States. 
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Where were those investiaations conducted? 


Who conductc 
A Mr. Quinn and various other agents besides 
Mr. Quinn. 
18) And how did yeu first come to me2t 
A When I first went into business 11 
believe, sir. 
0 And what was the occasion? 
An investigation of my books. 
Q The same type of investiaat ' Said you 
had annually? 
A Yes, sir. 
@) Approximately how many times has Mr. Quinn 
investigated your books? 
A Oh, him himself and another agent, maybe 
Then after that other agents came in. 
Q Are voustill a licensed, federally licensed 


Gun dealer? 


Q Now, I believe you said during a recent 


examinationthat you asked Mr. Jankowski in a conversation 


you had with him about the order of a number of carbines, 


whether or not he wanted them reaistered or unreaistered: 


355a BEST COPY AVAILABLE 


rdjw Clearwater 


is that correct? 


that either of you 


be reqistered 


nat's been aon into 
direct and cross 
your 
examination, so I will allow the question. 


A 1 sorry, would y » é that? 


nad mentioned whether the we 
for him were to be unregistered or recistered? 


Yes, that was the first time. 


of Mr. Jankowski? 

MR. DURKAN: 

THE COURT: sustain it as to that form. 
If there was anvthing said or done he may tell us, but not 
the overation of his mind. 


Q What if anything was done by Mr. Jankowski 


which prompted you to ask that question? 


A When he requested I qo into the back room with 


| 
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« THE COURT: Were there people out in the 


front room? 


4 THE WITNESS: Yes, sir. 


( 


° Q You said that it was usual for you to supply 
weapons in larae quantities to other dealers; is that 
correct? ; 
A Yes. That's standard procedure. 
Q Was it also standard to furnish weapons to 
them in large quantities unregistered? 


1} A No. 


te 


Q In fact have you ever supplied a laraqe quantity | 


of rifles to anyone unreqistered? 


A NO, sir, or any quantity. | 
15 Q When you told the agents about the conversation | 
16 you had with Mr. Jankowski, were you still in business? 
4 A Yes,sir. 
18 @) And for approximately how lona afterwards | 
19 did you remain in business? 
20 A Ten to twelve months, sir. 
aI Q I believe you said that -- 
- THE COURT: >lease don't summarize his testimony. 
3 Just ask the question. 
a Q When you testified in the grand jury, do you | 
» recall being asked this question and giving this answer -- | 
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DURKAN: Objection. 
BRUCE: Objection. 
COURT: I would have to be shown the pace 
and line before j to the clerk 
and just show him what the 


Third question from the bottom 


(Pause) 
COURT: Objection is overruled. 


BRUCE: we have a side 


eption,your Honor. 


For the ccord, this is the third 


question from the bottom or ; as It is the grand 


Jury testimony of Mr. Clearvw 
"Q Did there come a when in your 
Ciscussions with Mr.Jankowski du d issed the purchase 
Dy him from you of a 
"A Yes, that's the amount.” 
Do you recall beina asked that question 


and giving that answer? 


Clearwater - redirect 

Yes, sir 

THE COURT: You only went to the arand jury 
1s that right? 

THE WITNESS: Yes, sir. 

THE COURT: On one single day? 

THE WITNESS: Yes, sir. 
Q With respect to your testimony here today, 

have you done anything to refresh your recollection? 

A Yes, sir. 
Q What have you done? 


A My oricinal statement to the arand jury, I did 


read part of it last week, but I dno't recall the entirety 


but I did read some of it. 

Q Have you read anything else to refresh your 
recollection? 

A No, sir. 

@) Have you read part of anything else? 

No, sir. 

Q I show you Government Exhibit 3540 for identi- 
fication. Does that refresh your recollection whether or 
not you read anythin. else in preparing to testify in 


court today? 


A This is a statement that I read last week, 
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Clearwater, 


Jankowski, 


Yes, sir. 


MR BRUCE: questions. 


THE OURT: I ess 1S excused. 


(Witness exc 


Withdraw to 


court - jury present) 
ne government calls Richard 
Anderson. 
RICHARD 
as a witncss met 
beina first duly sworn, was examined a 4 testified 
as follows: 
DIRECT EXAMINATION 
BY CAREY: 
Anderson, by whom are you employed? 
Roval Ulster Constabulary in Northern 
Ireland. 
in what capacity are you employed? 
an officer of that force in charas of 
Department. 
And for how lonq have you been so emploved? 
About two and a half years. 
Q And what are some of 4, >2ur duties in the 
position which you hold? 
A I am responsible for arranging the disposal 
of firearms which have come into possession of the police 
and which are no longer required for police purposes. 


1) Mr. Anderson, I show you Government Exhibit 


7 for identification, and I direct your attention to the 
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first white page in that document. 
3 Can you identify that document? 


4 o . 


-@S. That is a document that normally -- 


) that smpanies firearms coming into my possession for 
6 Gisposal. 
7 Q And would your testimony be the same of the 
8 other documents which are in Government Exhibit 7? 
9 A That would be s». 
10 Q And do those documents each identify M-1l 
1] carbines? 
Pr 12 A Those identify Universal M-1l carbines, ves, 
* lo Sir. 
if Q I show you Government Exhibit 8 for identifi- 
15 cation and I direct your attention to the first bound 
16 white paae. 
iv A That is a disvoesal order authorizing me to 
18 dispese of the weanon. 
19 


THE COURT: Please speak up. We can't guite 


HE ViITNESS: Yes,your Honor. That is a 


a) a3 > } 

= disposal order which authorizes me to dispose of the 
23 weapon. 

24 e) Do these documents in all cases accompany 


the weapons? 
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They do, yes. 


Q Would vour testimonv be the same with respect 


to each of the documents in this binder? 
A It would. That is so. 

THE COURT: I can't hear you. 

THE WITNESS: That is so, your Honor. 

THE COURT: Please speak up nice and loud. 

Any members of the jury during this trial, 
if you ever can't hear a witness, please raise your hand 
and say I can't hear. 

Q Are all of the veanpons for which you 

received disposal orders in your official canacity always 
in your possession at that time? 

Not always. 

And where are those weapons when they are not 

possession? 

They are probably in tansit between a police 
department and my department. 

MR. DURKAN: Object to what they are probably, 
your Honor. 

THE COURT: Overrule the objection. I under- 
stand he is talking about his reqular course of business, 
not about any specific firearm at this time. 


MR. CAREY: For the record, your Honor, these 
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weapons have all been cleared. 
Q I show you what has been mark 


Exhibit 14 for identification. Please exami 


Yes, 


weanon 
How can you 
A This label, 


case and sealed was Put on under 


my supervision by a member o 


Guard ther 
presence by a police armorer, whic} 
that Db being put on there. 

Q Would your testimony be 


to Government Exhibit 1] 


Would your testimony be the same 
to Government Exhibit 16 for id ntification? 
A That is so, 
fe) Would vour + imony be the same 
to Government Exhibit 13 for identification? 
A That is so. 
Q Would your testimony be the respect 
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to Government Exhibit 15 for identification? 

A That is so. 

2) Are all of these weapons weapons which are in 
your custody in your official capacity? 

A They are. 

MR. CAREY: Your Honor, the covernment offers 
Government Exhibits previously identified by the witness, 
in evidence. 

THE COURT: When and where did those exhibits 
first come into your personal possession and custody in 
your official capacity? 

THE WITNESS: I could not, your Honor, give 
precise dates, but they are weapons which have been used 
for police purposes and are no longer required as such and 
broucht to me for disposal. 

MR. CAREY: Your Honor, those exhibits are 
Exhibits 13 through 17. The aovernment at this time 
also offers at this time in evidence Government Exhibits 
7 and 8. 

MR. DURKAN: I object to it, your Honor. 

MR. BRUCE: Objection, your Honor. 

THE COURT: Are you able to tell me when those 
came into your possession and where? Where qeocraphically 


did they come into your possession? 
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Anderson - direct 
WITNESS : In Northern Ireland. 
Can you clive us the vear? 
your Honor. 


Honor, perhaps I can clarify 


Giscussed 


y. YOu may another question. 


Mr Anderson, I show you Government Exhibit 7, 


the documents vou previously identified. 
Does each of these documents indicate where 
the corresponding M-] 
anproximately when? 
A It does. 
THE COURT: May I see them, please? 
Certainly, your Honor. 
(Handing) 
(Pause) 
I will overrule the objection. 
in evidence. 
(Government's Exhihits 7, 8, 13 throuch 
are received in evidence) 
THE COURT: Before you rule on that, vour 


Honor, may I examine on voir dire on those? 


THE COURT: Yes. I'm assuming that t 


rdjw Anderson - direct 


sheets of paper with the paper clips are going to be 
eliminated from the exhibit. 

MR. CAREY: Yes, your Honor. 

THE COURT: They don‘t properly belong 
there. efor: the yurv can look at them they have 
taken off. Thev can be >t tnere for the present. 
VOIR DIRE EXAMINATION 


BY MR. DURKAN: 


Q Directing your attention to Government 


Exhibit No.7, would you tell me again what is that a record 


of? 

A May I open it, please? 

@) Yes. 

A This is a record that a firearm described 
on the form came into the possession of the police. The 
form is completed by the police and passed to a department 

rensic science for examination by them. 

Q And is the information that is contained on 
the form in relation to each weapon, is that information 
that is supplied by somebody else other than you? 

A That is so, by the finder. 

Q And do I understand it correctly, sir, you 
are not the finder? 

A I am not the finder. 
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MR. DURKAN: I ts admission, your 
Honor. 
THE COURT: Are those records reqularly kept 


e, by the Police Department or 


asking tne witness 


that, but you may proceed Mr. Carey. 


MR. CAREY: The 1 : intentionally 
been qualified es the custodian of these documents. As 


they presently exist the ati at the beginning 


of the exhibits are the foundation 


THE COURT: I am taking them merely to show 


these weapons were found 


the rest of the entries therein 
are concerned, I am not takina that as evidence of the 


truth thereof. 


I will add here to my prior ruling. The 


exhibits are received solely for the purnose of showing 
the particular in time 
after May 1970. 


MR. DURKAN: If your Honor pleases, I take 
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exception to The testimony is he does not know when 
they came 
COURT: The dates are in the book. 

MR. DURKAN: I respectfully except, your 
Honor. 

I inadvertently carried back Government's 
Exhibit 8. 

Mr. Anderson, will you tell us, will you tell 
us what that book is again, now directing your attention 
to Exhibit 8? 

A This book contains copies of orders of disposal 
which are addressed to me to dispose of a weapon. The 
sianature given is the date on which it was signed by 
the officer authorizina disposal. 

I cannot say the precise date on which 
weapon plus the document arrived in my department. 

{R.DURKAN: I have also an objection to 
Exhibit 8, your Honor. 

THE COURT: Same ruling. 

MR. BRUCE: I do also, your HOnor. 

THE COURT: Any objection Mr. Durkan takes 

to you, Mr. Bruce, amvice versa. 

Anything else for this witness, Mr. Carey? 


MR. CAREY: No, your Honor. 
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THE COURT: As I understood it, vou personally 


saw this mark made on this recelver or triaaer quvuard 


~- 
, wes 


whatever it is there. 


Northern 
Therefore, the 


me when that mark was made? 


THE WITNESS: 


COURT: Were thev 


May of 1970? 


your Honor. 


Anythina else? Any cross examination? 


Yes, vour Honor. 


DURKAN: 
Mr. Anderson, directing your attention to 


Government's Exhibit 8 which is in evidence, will vou state 


before the jury, taking them in the order they are numbered, 


and I believe the ‘irst exhibit is 13, 


370a 


DI bRIC) COURT REPORTERS US COULMTH 


Anderson - cross 
Exhibit 13. 

Q Can you tell me, Mr. Anderson, where is that 
Partacular Exhibit 13 referred to in Government's Exhibit 
And if there is <= serial number would you read it off, 
please. 

A Serial Number on this weapon is 172218. 

Q Now, where is that referred to here, Mr. 
Anderson? 

A One M-1 carbine No. 172218 (indicating). 

THE COURT: Would you indicate a page number 
for the record. 

MR. DURKAN: They are not numbered, your 
Honor, but I notice the serial number is on a tag on 
each. I have just noticed it. 

THE COURT: All riqht. 

Q Thank you, Mr. Anderson. I yust wanted to 
aqet my sequence. 

(Pause) 


Mr. Anderson, would you please aqain taking 


the weapons in order in the way they are exhibited, would 


you read the serial numbers off, please? You gave us - 
THE COURT: Excuse me, is that necessary? 
Because any attorney can read off the numbers if he wishes. 


I will permit you to read off the numbers for 
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you want to. 
DURKAN : Then I withdraw the auestion. 
COURT: They all have exhibit t 


nme 


numbers can i by any 


Now, Mr. Anderson, these cuns came 


possession and you marked them yr return back 


United States. 
That is so. 


Ana that was withi: t twelve months? 


police purpos 
for disposal? 

Yes, I can say thé They were subject 

released to me. 
wnen they were being used fo 
purposes do you yourself know precisely the purposes for 
which they were beins used? 
A NO, Sir, I do not. 

To your knowledae, sir, were any of them being 
used by policemen in the furtherance or in the course 
of their official business as policemen? 

THE COURT: You mean bv that were they using 
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them as a firearm? 
DURKAN: That's right. 

THE COURT: Do you understand his question? 

THE WITNESS: If I couldput it this way, your 
Honor, they were subject to the normal investigation that 
the police force ad put to a weapon which comes into 
their possession. 

THE COURT: Were policemen carrying these 
weapons as weapons in the discharce of their duties as 
policemen? 

THE WITNESS: No, sir, they were not. 

Do you know ‘his of your own knowledge? 

I do. 

1) Is it not a fact, sir, they came into your 
possession in the past twelve months? 

A The precise dates which each came into my 
possession I cannot say. 


@) Well, do I understand it correctly before 


they came into your possession they were being handled 


by other members of the Royal Ulster Constabulary? 
A By other departments, crime department 
especially. 
Q And to your knowledge, sir, were any of 
in the possession of the British Army? 
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irrelevant. 


this witness is that 
these weapons were physicall 
That's all. As far as any- 
inal use of the weavons or 
when and where they were seized, from whom or by whom, has 
nothina to do with the theory of 
The crime charged in the relevant c 
It really doesn't matter who used then. 
All this witness can testify to is that when he marked 
these weancns they were in Northern Ireland 
Canarsie. 
MR. DURKAN: I understand that, Judae. The 


point of my inquiry is to establish whet! not these 


weapons had been used by any of the legal authorities, 


whether it be British Army or -- 
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THE COURT: It wouldn't matter, would it, 
purposes of this case? 
MR. DURKAN: I think it miaht establish or 


miaht raise the question as to whether or not they were 


THE COURT: They didn't get there by attraction 
from the North Pole. They aot there by some human inter- 
ven*ion, did they not? 

MR. DURKAN: That's right. 

THE COURT: It wou.d not m -_ter for purposes 

this case whether they were used by the British Army 
by some sportsman in the country or by whom. 

MR. DURKAN: The inference, I think, could 
be drawn, if it was shown they were in fact being used 
for the so-called "leaal" purposes of the aovernment of 
Northern Ireland -- 

THE COURT: Let's assume they were used by 
a “portsman for lawful purposes, it wouldstill be a violation 
of these counts here. It is the export or aiding and 
abettina of export that is a crime without a license. 

Has nothina to do with what they did with the guns. 


You might open the door and then we will have 


lot of floundering around as to what they were usec for. 


think that would be most unappropriate and unwise. 
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don't see any relevance. 


MR.DURKAN: I a moment with Mr. 


THE COURT: Certainly. 
snted 
you intend 
These: 16 a Jot. of stutft in 
those two exhibits. Of ccurse I it personally very 
teresting, but I would } som im a look 
at it md not for the person:! interest. It may 
up something crucial to my cross examination of this 
witness and I don't want to interfere with your Honor's 
Dlan for a schedule, but would this be an appropriate 


Oo take a lunch break to aqive me a chance to look 


Toe COURT: think any looking at it oucht 

some restrictions own Sake, 

so t! no fincer wi] I , } E that any 
material was taken « here that rerulted in an 


unfortunate result. 


MR. DURKAN: Aqreed. 


MR. CAREY would like to point out for the @ 


record, these records were :vailable at the very outset 
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of the trial. 

I believe after I called the first witness 
the documents were offered to Mr. Durkan, Mr. Holman anc 
Mr. Bruce. 

MR.DURKAN: Not to me 

MR.HOLMAN : I deny that. 

THE COURT: What is the schedule for leaving? 

MR. CAREY: Placed on the desk and left 
for inspection. 

THE COURT: What is this schedule for leaving? 

MR. CAREY: He said at the pleasure of the 
Court, your Honor. 

THE COURT: I think maybe I willrecess for 
lunch and I will permit you to examine them on this theory: 

- 

That you are to do them in the courtroom. The examinatioui 
is to be restricted to the attorneys, and aoing to 
request you to make no notes except those may be 
absolutely necessary for relevant inquiry. Any such notes 
are to be destroyed. 


MR. DURKAN: I wouldn't even make notes. 


THE COURT: I give you that as an officer of 


the Court. you see, if data or information comes from 
another source, von do not want the suacestion to be that 


it came from you. 
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MR. DURKAN: I qive you mv undertaking that 
I will reveal nothing on 
requested from Mr. Holman, 
and I would like to request on the record now, that the 
attorneys return the 3500 material ocfter the qovernment 
rests its case. 
THE COURT: That is the ordinary rule in the 
courthouse. 
CAREY: As well as any conies they may 
have made. 
COURT: They will. 


HOLMAN : I look at that question last 


after Mr. requested me not to photocopy. No authority 


for that. 
COURT: That is our standard procedure. 
DURKAN: We will qive them back and will 
your Honor. 
open court) 
We are aoina to recess for lunch 
at this time. I ask you please to return at 1:30 when 
we resume the trial. You may withdraw from the court. 
You, Sir, may step down from the court. 
(Jury leaves the courtrocm) 


(Witness excused) 
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CONTINUED CROSS EXAMINATION 
BY MR. DURKAN: 

Mr. Anderson, do you know of your own knowledae 
whether or not anv of these weapons that have been intro- 
duced into evidence were operable at anv time while vou 
saw them or while vou had them? 

A Not operable at all. They were stored purely 
and simply. 

THE COURT: He means do they work? Can vou 
fire them? Operable, are you able to put ammunition in, 
point them and pull the triaaer, fire them? 

That 1S not my function, your 
Honor. 
Q So that from the time you first aot them 
to the present day they have been inonerative, can't 

MR. CAREY: Objection, your Honor. 

THE COURT: It 1S cross examination. a 
witness knows he can answer the question. 

9 If you know, sir. 


A I would say no, they have not been in use at 


THE COURT: I am afraid there is a difficulty 
over the use of the word inoperable. I think you should 


define for the witness what you mean by inoperable. 
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Mr. Anderson, to y.ur own knowledce were any 


of these quns capable of firina as a weapon from the time 


they first came into your possession p to the vresent 


date, to your own knowledade? 
They were capable of being fired I would say. 


Were they in a mechanical condition t> be 


Yes. 
And did you see that yourself? 


MR. CAREY: I object to the question as vacue. 


THE COURT: If the witness doesn't understand 
question he may say so. 
Have you inspected these weapons yourself? 
Have you lcoked at them? 
I have seen them, I have handled 
them, your HOnor, but I have not physically tested them 
to see if they work from that point of view, sir. 
Q Sir, what vou have just told us now, prevailed 
from the time you first aot them up to the present day? 
A That would be so, sir. 
Q You do not know, sir, of your own knowledae 


whether or noc those quns were ever capable of being 


fired, of your own knowledae? 
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Do you have any questions, Mr. 


MR. BRUCE: Perhaps a few, your Honor. 
CROSS EXAMINATION 
BY MR. BRUCE: 
Q From your notes, Mr. Anderson, or recollection, 


and to the best of your knowledge, can you pinpoint a 


day in time when those weapons came into Northern Ireland? 


A I cannot. 

What day would tha 

I cannot. 

You cannot, I'm sorry. 

I beq your pardon, I cannot state the date. 
Q Now, when these weapons first came into your 

possession, when was that, sir? 

A I cannot state a precise ce on which they 


came into my possession. 


Q Thank you, sir. The weapons that have been 
exhibited here in court, were they tested in your presence 
for their ability to fire a bullet? 

MR. CAREY: Objection, immaterial. 

THE COURT: Overruled. He may answer it. 
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They were not so tested. 
TO your knowledae were they ever tested? 
MR. CAREY: Objection. 
THE COURT: As to his own personal knowledae 
the witness may be asked. 
A I cannot say to my knowledae. 
Q To your knowledge do you know if those weapons 
are capable of dischurqing a bullet today? 
MR. CAREY: Objection. 
THE COURT: Hasn't that been asked and 
answered already? 
MR. BRUCE: : No further questions 
of this witness. 
MR. CAREY No redirect. 
THE COURT: You are excused, sir. 
(Witness excused) 
The government calls Gunnar Erickson. 


mn 32° £86 called as a 


witness on behalf of the aovernment, after being 


Guly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
CAREY: 
Agent Erickson, by whom are you emploved? 


Bureau of Alcohol, Tobacco and Firearms, 
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of $75 for a total of $750. 

You will find that the serial numbers of 
Government's Exhibits 13 through 17, that is, the other 
four in addition on 1 listed to Frank Grady's name compare 
to serial numbers listed on either pages 9 or 11 of the 
Federal Firearms Record at John Jankowski's place of 
business. 

Government's Exhibits 7 and 8 taken together 


indicate the following: 


That serial number 172218 was seized in Northern 


Ireland. Serial number 169173 was seized in Northern 
Ireland. That serial number -- 

MR. Just a moment. With the Court's 
permission -- 

THE COURT: Yes. You can stand anywhere where 
you're not between the jury and the exhibit. 

MR. DURKAIW: I just want to confer with him. 

(Pause. ) 

THE COURT: Where are Exhibits 7 and 8, please? 

MR. CAREY: Your Honor, on the counsel table. 

THE COURT: Please hand them to me. 

(Pause. ) 

THE COURT: Thank you. 

MR. DURKAN: If your Honor please, I think we 
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better have a side bar on this. 

(At the side bar.) 

MR. DURKAN: Your Honor, at the luncheon recess 
I copied with Mr. liolman the serial numbers off the weaponry 
that is presently in court, and the first one, Exh 

HE COURT: ie 

DURKAN: Exhibit 13, bearing seriai number 
172218 has n correctly read off by 
been found in WOrthern lreland. The next numb 
is not included in the serial numbers on the 

Carey apparently is going to read all the 
information of guns even though they are not 
am going to object to it. 

MR. CAREY: That's correct, your Honor. The 
gocuments which are already received in evidence are the 
evidence that they were seized in Northern Ireland. 

MR. DURKAN: That was not the purpose they 
were offered for. 

Don't lets lose the thread here. 
Which gun number is it that you contend was found in Ireland 


and he contends was not? 


MR. CAREY: don't believe he contends any gun 


that I would mention was found in Ireland was not. He is 


Simply observing that certain of the weapons found in 
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Northern Ireland have not been brought to the United States | 
for the purpose of admitting them in evidence for the trial, 

THE COURT: You are just relying on certified 
Exhibit 8? 

MR. CAREY: Yes, your Honor. 

THE COURT: I think he can do that. 

MR. DURKAN: If your Honor please, we now have 
Exhibit 8 in which has a certification »y somebody who we 
don't know, who certifies that he saw those guns. 

THE COURT: This is a public record, isn't it, 
under a seal? 

MR. CAREY: Yes, your Honor. 

THE COURT: Isn't it admissible for whatever 
weight the jury wants to give it? 

It has the seal of Mr. Flannagan, 
the Chief of the Royal Ulster Constabulary -- 

THE COURT: I don't think I have to read both 
weapons. You don't have to read the entire list to the jury 
at this time. 

MR. CAREY: I am not going .3, your Honor. 


going to indicate to the jury, your Hom-, what the 


evidence already received indicates about the weapons sold 


by Mr. Jankowski. 
THE COURT: I think you would be better simply 
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to tell them that there are weapon numbers on here and save 
the rest of it for summation. If need be, I will give you 
enough time to track them down one by one. 


CAREY: rt ! 10 hz in mv summa- 


THE COURT: If it is in evidence, it is one 
thing to read an exhibit to a jury. It 1S another thing to 
Say that this exhibit shows such and such, even though the 
inference is indisputable. That is really summation. If 
pu want to tell them in this column are the serial numbers 
f the weapons and in this column is such and such, that 

can do. But as far as asking them to draw an inference 

asking them to connect the two of them together, that 
in my Opinion 1S summation, unless everybody else agrees on 
1c. 

MR. DURKAN At the moment he is not going to 
read these others. I have no objection to him reading them 
in as serial numbers of the aquns that are in court, but 
serial numbers of guns that have ceom f document from 
Mr. Flannegan -- 

THE COURT: We wil come to that later. He is 
going to tell them what these exhibits show, which columns 
the numbers are in, etc., but he is not gOlng to ask them to 
draw any inferences. 


(End of s.de bar.) 386a 
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(In open court.) 
MR. CAREY: I invite the jury to compare the 
figures in Exhibit 9, the column of serial numbers, with 


those listed on documents numbered Government's Exhibit 7 


numbers with respect to eight weapons on this page. 
If you compare in addition the weapons themselves 


which are present in court, you will find that the weapon 


identified by serial number 172767 purchased by John Casey 


is one of thos2 which is present in court, having been 
seized in Northern Ireland 

MR. DURKAN: If your Honor pleases, I would like 
counsel to adhere to your Honor's ruling at the side bar. 

THE COURT: Yes. For the timbeing, we will 
merely call the attention of the jury to what these documents 
are but not draw any inferences or make any summations 
based on them. 

MR. CAREY: With respect to the lust weapon 
identified as having been received from Roskin Brothers 
Government's Exhibit 9A, you will also find that that 
serial number is identical to the one in court. 

With respect to Government's Exhibit 9B, you 
see that -- 


MR. DURKAN: If your Honor pleases, we are still} 
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doing the same thing. 
Y, your Honor. I am trying 
to adhere to your Honor's ruling. 

THE COURT: rou can tell them what that paper is, 
what the columns > and don't ask them to aw any inference 
from it at this 

not, your Honor. 
compare the information which 
appears at the line beginning with the word "Universal," 
in the left margin and down on that page 10 and 1l with 
tne second Roskin 
invoice, and comna the serial numbers. 

I also invi y Oo compare the serial numbers 
On t! .s -age with those listed in documents ( vernment's 
Exhibits 7 and 8. Ou WwW ind that four weapons are 
listed in the documents marked i 8 with serial numbers 
identical to those on this ocument. 

If you compare the serial number with the first 
Universal which indicates a sale to John J. Horrigan, with 
One of ‘hose weapons in court, you will find the serial 
number is the same. \ compare the fi 1 serial number, 
170633 on page 10 of Government's Exhibit 9B, you will find 
that that weapon is also in court. 


Would your Honor like the government to call its 
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UNITED STATCS OF AMERICA 
V. 976 Cr. 227 CL 


FRANK GRADY and JOHN JANKOWSKI 


THE COURT: Is there anythina further at this tin 
before I hear the motions? 

“MAR. CAREY: Yes, your Honor. The government move 
to reopen its case for the purpose of requesting the courte 
to take judicial notice that a 30 caliber semi-automatic 

rifle, such as those introduced in evidence in Government 
Exhibits 13 through 17, is a rifle which is on the United 
States munitions list. 

THF COURT: Could I see one of those exhibits? 

MR. CAREY: One of the rifles? 

THE COURT: Yes. 

MR. CAREY: Sure. 

(Handing) 

THE COURT: I don't believe anybody disputes that, 
do they? 


MR. CAREY: I don't think so. 
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(Pause) 

THE COURT: You are relying on 22CFR 121.01(a) 
aren't you? 

MR. CAREY: I believe that is correct, your Honor. 

22 Of tae... . dont 

think I even have to take any judicial notice of that. 

MR. CAREY: Your Honor, it's a matter of law 
that that weapon is on the United States Munitions List. 
But es a element or proof, it is also an element of proof 
which the government must introduce as evidence. Therefore, 
the government requests that judicial notice be taken, so 
that that element of proof is satisfied. 

THE COURT: What am I to notice? That 30 is less 
than 50? 

MR. CAREY: No, just that that weapon is on the 
list, I pelieve it's a semi-automatic rifle -- 

THE COURT: Fire arms to caliber 50 inclusive. 
All Ligne, 

Which counts of the indictment are represented by 
the rifles that we have in court? 

If you want to come back to that, I will hear the 
motions at this time. 


MR. CAREY: Yes, your Honor. 


| 


THE COURT: I don't have the se numbers of the! 
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exhibits on my bench. All right, Mr. you may be 
heard. 

MR. DURKAN: If it please the court, the defendant | 
Grady moves at this time for the dismissal of the indictment | 
and a judgment of acquittal. Let me rephrase that, your 
Honor. I move for a judgment of acquittal on behalf of 
Mr. Grady and against the entire indictment for the following 
ground, which I would like to elaborate for the court. 


Your Honor of course is aware that this is an 


indictment for a conspiracy charging my client with a con- 


spiracy in substance with Mr. Jankowski and others to falsify 


| 
records. In substance that is why the conspiracy is charged. 


And then, leading on from that conspiracy count ail the way 
down to the second last count before the substantive count 
of leading from this conspiracy of falsifying records in 
order to obtain those cuns. And the basis for the indictment 
seems to me to be that they misrepresented to the firearm 
dealer, or at least misrepresented in terms of filing these 
papers, in order to deceive the government and the peop.e 
who have jurisdiction over the gun dealer, to deceive as 


to the identity of the “true dealer," which are the words 


of the indictmenc. 
If your Honor will remember, and it's as clear to 
am sure it is to me, every single witness that the 
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government has called, starting with O'Brien right through 

to the last unindicted co-conspirator, Mr. Casey, has testi- 
fied that in the beginning, back in either early 1970 or late 
1969 a plan was formulated among these men because of their 
concern about what was happening in Northern Ireland. A 

plan to do what? 

A plan to purchase weapons. And the plan was 
developed that the weapons would be purchased from Mr. 
Jankowski after an initial approach was made for the purpose 
of transacting the deal. 

The charge is that in dealing with Jankowski these 
men and Jankowski entered names into the book which obscured 
the identity of the true purchaser, and I submit to the 
court that on the contrary, the very men who formulated 
the plan, each and every one of trem went up and signed his 


name opposite a serial number for the guns in question. 


I will submit to the court that if I or you or 


anybody else as a reasonayle man wanted to deceive the gun 
dealer or the deceive the government, certainly the way 
you don't do it is to go up and sign your name and address 
and put down your date of birth and put down your social 


security number. 
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That is precisely not the way to do it. If 
they went up and signed John Smith or Joe Brown, I would 
say that is some attempt to deceive the Government. But 
the man who formulated the plan, who talked about it, the 
an who conferred about it was the man who ultimately 
went, and I press this point very closely, your Honor, 
because they are the men who went one after the other, 
whether it be on the 4th or 5th or 9th of May makes no 
difference. Each and every one of them want up and signed 
his name without any single, solitary attempts to deceive. 

The Government's arcument, of course, that would 
be the Government's argument. But in the indictment 
as charged here, and I would again draw your Honor's 
attention,the indictment charges a conspiracy not to 
export arms illegally; the indictment charqes a conspiracy 
to falsify the records so that the identity of the 
purchaser will be hidden or will not be revealed. And 1 


submit it's absolutely false. 


There is no proof here except to the contrary that} 


each and every one of these men went up in fuli and open 
view and signed his name revealing himself as he was, 
revealing himself not only as to name and siqnature, 
address, date of birth, and so on and so forth, And the 


government, I submit, your Honor, tortv-ed out an 
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indictment from the Grand Jury on the bas_s -- on what 
kind of language, I know not. But certainly this at the 
very best, the facts as presented in this case are 
equally consistent, and 1 am giving the Government the 
LSastent with 

innocence or guilt as we have in this case, and that is 
as I say stretching it to give the Government every 
possibly latitude. 

But from a reasonable point of view, from where 
I sit, and I am sure hopefully where the jury will sit 
if they get the question, these men did not attempt to 
hide their identity. It was their plan, thev started it, 


they set it in motion, they went up, signed their names, 


they identified themselves, and ultimately some of them, 


according to the testimony, got the guns. But that is 
another part of the indictment. 

Insofar as the falsification was concerned, 
there was no falsification. And I would move, your Honor, 
that that conspiracy, and as I say again, maybe I am 
emphasizing the negative aspect of it, it is not a con- 
spiracy to export, it is a conspiracy to falsify records. 
God knows, the Government, Mr. Quinn and Mr. Eigen, didn't 
have any problem at all in identifying who purchased 


these aqu ll they had to do was qo to Mr. Jankowski's 
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record book and there it was, starting with Grady, Mr. 
McCarthy, -- the whole lot of them down the line. 

Not a single, solitary misstatement or mis- 
representation or misinformation was given ind recorded 
On those exhibits. Ana : ipmit, vour Honor, that tc 
let this case at this juncture on this flimsy spider web 
of insinuation go to the jury, is a miscarriage of 


justice. Of course, as I said, your Honor, with the 


conspiracy leading from that are the other counts which 


are I believe Counts 2, and 
i 

I submit, your Honor, that that is really 
stretching it, to say that this course of conduct has 
presented to this Court a violation of the law as it is 
written in the statute books. 

If your Honor please, I don't know whether 
you want me to take them up, there is then the export 
count -- 

THE COURT: I think I will hear all your motions. 
If I feel it necessary to interrupt you, I will do so. 
I have been attempting not to do so so that you could 
make your presentation in a more coherent fashion. But 


qo ahead. 
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MR. DURKAN: Your Honor, much may be mate 
of what I objected to in qoina in, and that was the so-called 


transfer slips that were siqned. If any interpretation can 


be taken from the transfer slips in relation to this par- 


ticular charae here of falsification, I don't see any 
relationship at all in terms of the indictment charged. 
This was something that happened aftecwards, and if it 

be interpreted in any way by the jury, I would submit that 
we can interpret that these men insisted on recording and 
maintaining their right to possession and ownership. 

I think one of the witnesses, McMorris, told 
this Court about his concern tnat somebody was running 
around with "my guns.” 

THE COURT: Which was the witness with the 
blue Rambler? 

MR. DURKAN: That was Mr. Casey. Now, of course, 
Mr. Casey,your Honor, insofar as the falsification of 
records is concerned. Casey is hand in qlove with the 
rest of them. As a inatter of fact, I think Mr. Casey was 
the strong talker. He was the man to make sure that 
O'Brien wis going to go throuch with it when he was having 
qualms about it. 

THE COURT: Viewed most favorably to the 


Government, a jury could infer that these subsequent 
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transfer documents were made out to a deceased person. 
There is some evidence that one of the co-conspirators 
so stated, and that it was part of the intention all along 
at the time the book was signed, to fill out these 
elusory transfers and to put Mr. Casey and others in a 
position so that when and if the inspectors did come they 
could say, as Mr. Casey initially told the firearms 
inspectors, that he had resold the gun. He didn't like 
it any more and he resold it to a gentleman and he drove 
in his blue Rambler down to Jerome Avenue and gave it to 
Mr. Armstrong, and he doesn't remember who Mr. Armstrong 
is. 

There the chain ends, I think without those 


subsequent transfer slips -- perhaps I shouldn't commit 


myself on the point without having heard anybody, but I 


think those subsequent transfer slips are and essential 
part of the conspiracy which is charaed, without which 
you might conceivably argue that the people bought the 
firearms and then resold them. 

MR. DURKAN: If vour Honor pleases, may I 
interrupt you there? 

THE COURT: Surely. 

MR. DURKAN: The indictment here does not 
charge something beyond the cecords of Mr. Jankowski. 
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THE COURT: I'm not sure that is so. 
MR. DURKAN: If I may, your Honor, let me read -- 
THE COURT: You see, I am looking at No. 4, 
Paraqraph 4 of the second page here, and I think that that 
is the real gist : Shey are trvyis 
In other words, a false trail was created whereby it 
would look as if nobody had more than two auns, which is 
not suspicious or anything bigtime, and that each of 
them tired of their guns and sold them to Mr. Armstrong, 
or whoever it was on the different slips, and it would 
have been a sale trail to fo..ow because in Casey's case 
it really was. He agave them the proper story. Apparently 
the first time they interviewed Mr. Casey they believed 
him, 
MR. DURKAN: On that particular point, if your 
Honor pleases, the conspiracy here, insofar as a violation 
of law is concerned, the violation of law charged here 
is the falsification of Jankowski's records. Now, what 


they did afterwards, if they filed them illegally some- 


place, that is another violation of law, if in fact it is. 


I submit to the Court at this time the falsification of 
Jankowski's records, once those guns, once those guns 
leave him and are taken over by the people that buy them, 
the indictment here falls or stands at that point. 
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Whether they kept them for an hour or a day or a month 

or a year after that and then signed transfer slips makes 
no difference. The violation of law here, your Honor, 
and this is the point I wish to emphasize, the violation 
of law here is the law that requires records to be kept 
by the gun dealer for the Government. 

THE COURT: The violation of law here is a 
conspiracy or agreement of two or more persons, one of whom 
is said to be your client. Putting it in simple language, 
to take up the firearms records of Jankowski's store and 
destroy, obliterate or leave a false trail. Either to 


destroy the trail whereby the firearm can be traced from 


Hialeah, Florida, to wherever it is found, or to obliterate | 


that trail. 

I think you have to read the indictment very 
narrowly and you have to take the whole scheme. I don't 
think that just asking your friends to go down and buy 


guns is a crime, if in fact they did do that. 
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MR. DURKAN: If I may readraragraph 4. "It was 
further a part of said conspiracy that Grady would issue to 
each person, whose name was entered in the log book as 
described above, a document which indicated that each such 
person had transferre © a thied party the 30 caliber 
semi-automatic rifles shown in the log book." 

What violation of law is the government charging? 
I say there is no violation of law in that. The violation 
they charge and that they have narrowed out in this con- 
Spiracy is a violation to doctor up Mr. Jankowski's books. 
Either they did or they didn't. And if they didn't, he 
should be acquitted. If they did, and the jury so finds, 
he should be convicted. But I submit to this court that as 


it stands now, in the posture of the proof presently pre- 


sented before this court, there is absolutely not a single 


whit of evidence to show that these men conspired to change 
the records or falsify them. 

On the contrary, you might say in hindsight tnat 
it was a pretty foolish thing to do, but in their non- 
expertise, considering what motivated them in the first 
place, they went and did it wide open. Absolutely you 
would have to be deaf, dumb and blind to not know who they 
were who bought these guns. 

TYE COURT: Mr. Casey's cover story was entirely 
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believeable. If it be assumed it was part of the conspiracy 
to have these guns go out two at a time to reputable people 
who signed their right name, who as to most of them never 
paid tiemselves, never had actual possession of the weapon, 
never picked the weapon out, never held it in their hands, 
never delivered it anywhere as far as we know, and then the 
chain of title or the trail of the weapon gets into the 
hands of a deceased person, and they met under the elevated 
on Jerome Avenue in the Blue Rambler, and that mee that 

a person finding that gun, wherever it be found, whether it 
be found in Northern Ireland or found in South Brooklyn, 
but a person finding that gun would not be able to trace 
where it went between the manufacturer and the point where 
it was found, which is the sole purpose of this type of 
registration, or at least the primary purpose of this 


type of registration. 


MR. DURKAN: Your Honor, that is not what is charged 


here. What is charged here is falsification of Jankowski. 


THE COURT: That is right. 


MR. DURKAN: And there was no talsification of 
Jankowski's records. On the contrary, everything was 


absolutely true. 


THE COURT: Well, it wasn't true because it was 


not true, at least viewing it most favor.oly to the govern- 
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and I don't have to resolve any credibility issues for 

motions, but viewing it most favorably to the govern- 
ment, at least some of these people who signed were not in 
fact the transferee of the gun and were not ever intended 
to be the transferee of the gui, never bought or paid for 
the gun, never held it in their hands, never had actual 
possession, never had constructive possession. They just 
went in, signed on the line that was indicated to be signed. 

MR. DURKAN: They knew what they were signing for 
and they were part and parcel of the original formulation 
of the plan. They knew when they ‘rent in and signed their 
name they were signing for a gun that they had agreed they 
would buy. They didn't go in thinking they were buying a 
loaf of bread cr something like that. They knew what they 
were buying because this plan had been formulated, as told 
by every single one of them. 

McCarthy, O'Brien, Dennehy had furmulated this 
plan to purchase weapons. 

I submit, your Honor, I can send somebody on my 
behalf, as I'm sure the gun clubs do. The secretary goes 
down and buys the guns for everybody else. 

THE COURT: But he buys them, doesn't he? 


Takes them out, he tests them, puts them under his arm and 


takes them home. lie doesn't go in and sign a blank line 
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MR. DURKAN: Yes, your Hono. The fact is he acquire 
possession and he complies with the government requirement 
and the law in signing the book as identity. 

I would submit to your Honor that Mr. Grady could 
have gone in and signed his name 12 times or 10 times, 
whatever it was, after having formulated a plan with 
McCarthy. Would he then be guilty of falsifying the records? 

Mr. Carey would be screaming he was signing for Mr. McCarthy. | 
When McCarthy goes in he is signing for Grady. They can't 
have it both ways. 

THE COURT: They are not charging Mr. Grady on 
the two guns he bought. Isn't that so? 


MR. DURKAN: As part of the conspiracy. 


COURT: Not on the two guns he himself bought. | 


MR. DURKAN: I believe they are. One of them just 
came back from Northern Ireland. 

THE COURT: That's in the exps.c count, Mr. 
Durken. Wwe are talking about the first set of counts. 

MR. CAREY: Your Honaris correct, that the 
government did not charge either Mr. Grady or Mr. Jankowski 


with falsification of the records respecting the weapons 


he signe. for or the, signed for. 


MR. DURKAN: I don't know how much more you want 
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to hear on it. I submit McCarthy bought guns he intended to | om 


buy, the same for Dennehy, Casey and the rest of them. 


THE COURT: I think it is an issue of fact. You 
see, you could be right and the jury may decide that that 
is what happened. 

MR. DURKAN: If your Honor pleases, if I could 
put it to you this way: Supposing for the sake of argument 
there was no Northern Ireland issue. Let's suppose they 
were members of the Chirpawa Gun Club, ard the Chippawa 
Gun Club or sporting club decided some day isn't it time 
we had some guns? Well, let's go buy guns for the club, 


fellows, and here is the money. Now, the secretary goes 


up and says, Mr. Jankowski, here's a hundred dollars deposit.) 


I want you to order 20 guns, and so forth. 


Jankowski says, as the evidence clearly indicates 


here, that if I am going to sell guns to you people I want 


signatures. I want identities and I want true identities. 

I don't want any fakery. That's what Jankowski said. 

That's what the agents saic ne said. That's what the 
‘cre of the case now discloses. 


Continuing for the moment with my presentation of 


this case. So the day comes the guns are in and the presi- 
dent of the club, Frank Grady, said that the guns are in, 
fellows. Let's go up and sign for them, because wewant to 
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show that the guns are ours. Let's assume that was the 


situation. Would the government be prosecuting them? 


They would not. They would be laughed out of court. What 


is making this a case, thin as it is, and I say it is even 


non existent, is the Northern Ireland issue. They have 


tortured, twisted an indictment out of the grand jury to 
charge these men with doctoring Jankowski's records. 

I submit, your Honor, there is absolutely nothing 
in this record that shows that the records were doctored, 
and thet is what the charge is. 


Should I go on to the export count, your Honor. 
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THE COURT: I think perhaps you might. You 


might first want to take up the substantive counts, two 
through eighteen. I asked Mr. Carey a minute ago, and 
he didn't have it available to him, but perhaps you do. 

MR. CAREY: I do now, your Honor. 

THE COURT: Which are the counts for which the 
rifles are in court? 

MR. CAREY: Count No. 7, Government Exhibit 16; 
Count No. 18, Government Exhibit 15; Count No. 10, which 
has been dismissed, Government Exhibit 14. Next, Govern- 
ment Exhibit 17. That is also in the export count. 

In addition I will read the export -- 

THE COURT: Won't you tell me first about two 
through 18. 

MR. CAREY: I have finished, your Honor. There 
are four in 2 through 18 represented by weapons in court. 

Count 19, the bottom serial number is Government 
Exhibit 1: the second from the bottcm is Government 
Exhibit 17; the fifth from the bottom is Government 
Exhibit 14; the sixth from the bottom, Government Exhibit 
1S. 

THE COURT: All right, ¢ 

You may continue, Mr. Durkan. 

MR. DURKAN: When you asked me to proceed -- 
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THE COURT: I am hearing your motion now 4s to 
the balance of the indictment. 

MR. DURKAN: That would be Count 19, which is 
the export count. Inasmuch as your Honor asked which 
guns are which, is it appropriate now to move for acquittal 
on those counts? 

THE COURT: Yesterday counts 9 through 14 
inclusive, and Count 18, the Government did not oppose and 
I acquitted your clients. As to those counts only. 

Now, I am about to try to associate the count 
numbers with the purchasers here. I had satisfied myself 
before that those purchased by Mr. Grady and the one 
purchased by Mr. Jankowski are not in Counts 2 through 18. 
Isn't that so? 

MR. DURKAN: That is correct, your Honor. 

THE COURT: I think we are clear on that. 

You can go on and talk about the export count. 

MR. DURKAN: yOur Honor, the export. The 
evidence adduced so far in terms of the export of these 
weapons, which are listed here, consists of the following: 


Aqain, the plan, of course, to buy, the signing for the 


purchase. The transfer of the weapons from Mr. Jankowski's | 


store. This is now by the testimony of Mr. Casey. In 


the teeth and in the face of prior lies and perjurious 
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statements. On the mornings he testified here he cos 

in telling the story ab vut going on the night in qicstion 
to receive the guns in cé.cons and transfers them, I 


believe, to his car and Grady's car. This is about two 


weeks after the signing. Driving to someplace around 


Getty Square and transferring them to the automobile of 


another person. 


THE COURT: Wasn't it Tibbets Park they took 
them to, or near that place? 

MR. DURKAN: I believe so. 

THE COURT: Wasn't this at night, they went 
into Jankowski's at ten o'clock, after it closed? 

MR. DURKAN: Yes. 

THE COURT: I have to believe him for purposes 
of this motion. 

MR. DURKAN: The, transferred them te the trunk, 


I believe of Lyons' car at that point. 


Now, from that point on, which is about two 


weeks after May 4th, somewhere around the middle of May, 


the end of May; from that point on there is no testimony 

~n these guns until they came into court here with the 

inspector from the Royal Ulster Constabelary two days ago. 
I submit, your Honor, to charge this man with 


export, and I would agree, I would agree that there was 
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certainly evidence of intent to export, but there is a 
long, long distance between intending to do something and 
finalizing it. 

THE COURT: He is talking about aiding and 
abetting. I assume that is what he is talking about. 

MR. DURKAN: That's what he stated in his 
opening, aiding and abettinac. Taking the guns and trans- 
ferring them two weeks after May 4th in tne trunk of 
somebody's car, they still being in Yonkers. We have no 
evidence as to where they went ..om there, except that 
they showed up in No» -hern Ireland, I believe the first 
one as showing up in March of 1971. 

Now, th. 2 is no link between that night on 
leaving Jankowski's store and the seizure of the guns 
in Northern Ireland, as testified to Ly the police officer. 

We have testimony, your Honor, by Mr. Casey, 
and, of course, you and I may disagree as to the authen- 
ticity of it -- 

THE COURT: I don't necessarily disagree. Ail 
I way, it is a jury question, whether he is telling the 
truth or not. That is alwevs for the jury. 


MR. DURKAN: But the fact is, your Honor, that 


legally there is no link here. Casey says a year later 


I went into a basement and I saw them putting guns in a 
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box or a trunk, or both for that matter, and he identifies 
them as old guns, World War II vintage, something like 
that, not new guns, which are indeed the subject matter 

of this case here. 

Now, there is absolutely no link between that 
particular act on the night that he went to Jankowski's 
store and the finding of the guns in Northern Ireland. 
There isa statement that Grady is supposed tc have made 
in a bar to Casey, saying, looking at the Daily News, 
"There is one of our guns." I submit that is incredible 
in terms of proving anything. I submit to the Court that 
the Government must, before they can brand him as a 


criminal, they have to come in and show us something more 


than the fact he has the guns on one day and a year or 


two or three or four years later they show up someplace 
else. There is absolutely no linkage showing export, 
either directly or aiding and abetting in export. I 
submit the Government has failed to meet its burden of 
_ proving a prima facie case for this Court. 

THE COURT: Mr. Bruce, is there anything you 
wish to add? 

MR. BRUCE: If your Honor pleases, I would 
adopt the position of counsei for Grady in every respect 
as stated to this Court. However, I would point out 
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to the Court in support of the motion in addition that 
Paragraph 4 of the indictment that is before this Court, 
there is a complete failure of any proof by the Government 
to show that Mr. Jankowski had anything to do whatsoever 
with that which is alleged as a transfer slip. 


The Court has taken the position that a conspi- 


racy as enumerated in Count 2, that is, the falsification 


of records, is more or less buttressed by Paragraph 4. 
If the Court takes the position that Paragraph 4 validates 
Paragraph 2, then the Court is reminded in fact that tnere. 
was absolutely no evidence to support that Mr. Jankowski 
had anything to do with the transfer slips. 

The testimony as remembered by counsel was that 


these slips were executed outside the store. 
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THE COURT: Well, you aren't mislead by that, I 
trust. That is Pinkerton. If this is done in furtherance 
of the conspiracy of which your client is a party, it's just 
the same as if he did it himself. They don't contend, as 
I understand it, that Mr. Jankowski had anything directly 
to do with these transfer slips. 

MR. CAREY: That is correct, your Honor. 

THE COURT: If he is a member of the conspiracy 
and if the slips were executed or issued .to deceased 
persons in furtherance of the conspiracy, that is an act, 


even though Mr. Grady or Mr. Casey or scmebody else did it. 


MR. BRUCE: Very true, your Honor. But your Honor 


does lose sight of the fact that there was no falsification 
of these records that were kept by Mr.Jankowski. These 
records were assiduously kept so that the proper party to 
whom these rifles could be charged could be properiy identi- | 
fied by the ledger that he kept and voluntarily gave to the 
agent. 

There was absolutely no intent here or act to 
constitute any falsification of the record. Whatever may 
have gone on outside of the presence of Mr. Jankowski as 
to whatever scheme or plan or arrangement of purchase, that 
certainly cannot be charged to Mr. Jankowski. bir. J 
did not falsify any records; he made a very clear point 
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as was stated by testimony which is on rebutted, that he 
must have the exact name, social security number. address, 
and so forth, of the party who would be charged with this 
particular firearm. 
There was also testimony given by Agent Quinn that || 
his investigation and his perusal of this firearm book which | 
was kept by Mr. Jankowski, that th.re was no falsification 


of the serial numbers of those guns. 


I think there was one exception and he did qualify 


it by saying it could have been a clerical error and 
scriveners error. I would submit that in addition that that 
would be my position to support the dismissal of the indict- | 
ment against Jankowski, and I state for the record again 
that I do adopt the motion of my brother representing Grady 
in its entirety. 

THE COURT: Mr. Carey. 

t"iR. CAREY: Does your Honor want me to respond on 
the motion for judgment of acquittal with respect to count 
one? 

THE COURT: Well 

MR. CAREY: Your Honor, I can in summation give, 
in varying summary fashion give the government's theory 
which supports a finding -- 

THE COURT: I think you should for another reason, 
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you see, because defendants' counsel are entitled to hear 


it as well as the court But you give it very briefly. 

MR. CAREY: Yes, your Honor. 

THE COURT: While you are at it, address yourself 
to the question whether the court shouldn't strike out of 
count 19 every serial number except the four that are here 
present in court. 

MR. CAREY: I will address myself first to that, 
your Honor. 

THE COURT: No, Mr. Durkan has wanted to go at that 
issue several times and every time he's wanted to I told him | 
it wasn't timely. That doesn't preclude him. 

MR. CAREY: The reason is because the government 
has put official records in evidence and I refer to Govern- 
ment's Exhibits 7 and & which show -- 

THE COURT: Perhaps you should hand those to the 


clerk now. 


MR. CAREY: Certainly. Show on their face that 
those weapons identified in count 19 was seized in Northern 
Ireland. 

THE COURT: Off the record. 

(Discussion off the record.) 

THE COURT: Let's be on the record. 

MR. CAREY: They are self-authenticating, 
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Honor. Mr. Anderson merely identified the fact that those 
are documents which came into his possession during the 
course co! his official duties. But he did not -~ he was 
not <ualified by the government as the custodian of those 
documents. They are being introduced as official records 
pursuant to Rule 44 of the Rules of Civil Procedure and 
Rule 27 of the Rules of Criminal Procedure, as well as the 


new federal rules of evidence. 


THE COURT: 4. have some misgivings about these 


two exhibits. You may state briefly your position as to 


count -- as to the first group of counts other than 19. 

MR. CAREY: Your Honor, the govermment has proven 
that Mr.Grady approach*d a number people and asked them to 
do him the favor of signing their name in a firearms regis- 
tration book at Mr. Jankcwski's place of residence. The 
government also proved that these individuals were assured 
they would not have to pay for the gun, they would not re- 
ceive the gun, and that afterwards they would be given a 
receipt to show, or a transfer document to show that they 
had transferred the weapon to another individual. 

Proof of the government has shown that these 
individuals agreed to do the favor they were asked to do 
and went to Mr.Jankowski's place of business, where they 
did nothing more than sign the book where Mr. Jankowski 
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indicated they should sign it. 

Mr. Jankowski, there is no evidence that Mr. 
Jankowski ever asked any of them to pay for a weapon at 
any time or to pick up a weapon at any time. There is not 
even any evidence that Mr. Jankowski questioned their 
presence in his store or the acts for which they committed 
while they were in his store. 

That clearly shows that there was an agreement, 
siace Mr. Grady was present and virtually all of those 
occasions -- I believe in fact the evidence shows he was 
present at all of tose occasions, with the exceptionof 
Mr. O'Brien's going own there with Mr. McCarthy. 

Clearly shows that there was an agreement between 
Mr. Jankow’ki and Mr. Grady to falsify the records. The 


records in question are a federal firearms record which are 


according to the law intended to enable the government among | 


other things to determine who the person is who actually 
was sold or to whom the weapon, the respective firearm was 
delivered. 


THE COURT: Transferee, I think is the expression 


in the rule. 

MR. CAREY: Your Honor, I refer to rule -- 
excuse me, Section 922(b)(5) of Title 18 United States Code 
where it says: "It shall be unlawful for any licensed dealer 
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to sell o~ deliver any firearm or ammunition to any person 
unless the licensee notes in his records required to be kept 


pursuant to section 923 of the Gun Control Act of 1968 the 


name, age and place of residence of such person.” 


That is in supplemental request number one of the 


government, your Honor. 
THE COURT: Can we go back to these ex! e 7 
and 8? 


MR. CAREY: Certainly,your Honor. 


THE COURT: Before we recessed yesterday I directed 


your attention to Rule. 803(8) (b) of the Federal Rules of 


Evidence, and since that time I have taken an oppertunity 


| 


to look at the reports of the notes of the advisory committee 


on this. I have serious doubts whether these two exhibits 


would be admissible under the rule. 

It is passed later in time then Rule 27 of the 
Federal Rules of Criminal Procedure. 

MR. CAREY: Ycur Honor, with respect to that 
question I refer you to Rule 902 of the Federal Pules of 
Evidence, which concerns itself with self-authentication, 
specifically to subdivision three which deal with foreign 


public documents. 


THE COURT: Anyone else have any comments or this 


issue? 
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MR. DURKAN: You onor, on that I don't doubt at 
all that those exhibi* ere authentic in terms of the fact 
that they bear the sig. ture of Mr. Flannigan of the R.U.C. 
er whoever signed it. The point here is that they are in 
evidence as probative of something which is the grossest 


kind of hearsay. 


That officer or somebody found the gun some place 


at some time, it’ contains ali kinds of testimony with respect 


to the ’ tation of it, the condition it was in, and sco 
forth, and so on. I submit to your Honor that that is a 
matter for proof. This is not the best evidence because 


of the information that is contained therein. 


THE COURT: At the time they were offered I addressed 


myself to that particular matter and I said they were | 
received only for the purpose of showing the serial number 
of the gun and the presence on the date of that incident in 
the country where that instruswent originated. 

MR. DURKAN: I understood your Honor to mean the 
guns that we have here. 
sae THE COURT: Well, I really didn't. I meant any 
guns that were listed in exhibits 7 and 8. 

MR. DURKAN: I submit that any reference to any 


guns other than the ones we have here, it then becomes 


hearsay. 
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THE COURT: It may be hearsay. The question is 
whether it's admissible hearsay or not. 
MR. DURKAN: I submit, your Honor, that it isn't 


in this instance. If these guns are in Northern Ireland, 


other than the five that we have here, that we have to have 
somebody like Mr. Anderson -- 

THE COURT: We are talking about count 19. There 
are four rifles that we have here, and I believe the court 


c 


should strike cut from count 19 the serial numbers of any- 


thing except the four rifles. 


MR. CURKAN: I agree. 


MR. CAREY: Your Honor, there is absolutely no 
foundation for that. The documents have already been received 
in evidence. Never mind the fact that we are now rehashing 
something that has already been accomplished. The documents 
are self-authenticating documents; they are an exception to 
the hearsay ru’2 as an official public record. 

The matters sta:.ed therein therefore may be 
accepted for the truth of those matters and the government 
has limited this offer to the fact that these particular 
weapons were seized in Northern Ireland at a date after the 
time when they were entered in Mr. Jankowski's record book. 


THE COURT: What about Rile 803(8) (b)-which is -- 


you are putting us really in a situation where it would seem 
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we can take police records of Northern Ireland in evidence 
but we can't police records of the City of Yonkers in 
evidence in the same courthouse. 

MR. DURKAN: I would answer that,your Honor, if 
the government is really serious about that position, what 
was the point of bringing over Mr. Anderson and the five 
guns? It was only a waste of time and money. 


THE COURT: Well,I don't place any reliance upon 


MR. DURKAN: I submit, your Honor, that to let 


these things in as probative of the fact that the guns were 
found over there is -- this is not the way to doit. It's 
not the best evidence. 


THE COURT: I think there would be no problem but 


} 
for the language found in Rule 803(8) (b). | 


MR. DURKAN: I would certainly of course, your Honor 
rely on that. I think it is clear. | 
THE COURT: There is no judicial contruction yet 
of that rule. This is an added starter that somebody in 
the House of Representatives added to the rules when they 
were enacted. 
MR. CAREY: The question is, your Honor, is that 
you believe the construction of this law was intended to 
refer to merely a record kept by the police -- the law says 
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here, is a matter observed by police -- 
| 
THE COURT: Somebody observed the serial number on | 


the gun and wrote it down. | 


MR. CAREY: That is true, your Honor. But there ig 
no question that that is a reliable observation. It's not 
the kind of observation where one says and writes down in a 


report, "I saw a man iss a blue coat with red hair about the 


height of Mr. Grady deliver box of weapons ‘© 2 ship.” 

That is an entirely different kind of observation, 
which is what is clearly intended as the point of this 
exception in Rule 8. Not the kind of record which is kept 
which is trustworthy of its very nature. 

In fact, the weapons in court correspond, if the 
court has any question about their trustworthiness -- 

THE COURT: I have no question at all about che 
trustworthiness. I have on the admissibility. 

MR. DURKAN: I see your Honor is ahead of me. 
Insofar as the section in which your Honor has quoted, I 
think the court's point is very well taken. If it is not 
good enough for the City of Yonkers, it certainly shouldn't 
be good enough for a foreign agency to come in. 

Why should they have a bett< jeal than our own 
police departments in this country? And I submit to let 
that in is sisiediaaiiaadis improper, and I press the rejection of 
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any evidence caining to any of the guns except the four 


exhibits, 13, 14, 15 and 17 insofar as count 19 is concerned. 
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MR. CAREY: Your Honor, recording of a serial 
number is cleariy not an observation. 

THE COURT: It is not? How do you record a 
serial number? Don't you take the seyial number and look 
at it and copy the number off it? 

MR. CAREY: That is true, your Honor. Then 
that would be true of any document which recorded anything. 
A death certificate, a vertificate of a license -- these 
are all observations. Somebody hes to observe something 
to write it dow 

The observatior is clearly one like you find 
in a medi: al report where a doctor says -- a self-serving 
gocument. 

THE COURT: Substantively it makes no difference 
whether there are four guns in this exhibit or ten. 

MR. CAFEY: It does,your Honor, because 
the particular ~eapons that yo.r Honor seeks to exclude 
happen to corroborate the “estimony of Mr. O'Brien about 
Mr. McCarthy, of Mr. Dennehy, the three. It is very 
material to the Government's case. It corroborates 
those witnesses. When they said that Mr. Grady told 
them he wanted these weapons for the old country, they 
were aoing to Ireland, he wasn't kidding around. 


These people understood that is where they were 
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went. If your Honor excludes that, then the Government 
is denied that very, very probative, corroborative evidence. 

MR. DURKAN: I den't want to be redundant on 
the matter, but the evidence in the case already with 
respect to O'Brien, and that is what corroboration is 
needed. There is not even a dispute on it. He signed 
the book and the number is there. But to let that par- 
ticular exhibit into evidence, your Honor, is clearly 
forbidden, and of course I have already elaborated on the 
type of mischief that thet caa do if the jury gets ahold 
of it. 

MR. CAREY: Once again, vour Honor, I have to 
address myself to the fact that the Court is making the 
defense's arguments, it seems to me. There was no objection 
of this nature whatsoever voiced -- 


MR. DURKAN: Yes, there were. On the contrary, 
MR. CAREY: Somebody will have to point me to 


THE COURT: He wanted to give me a long record 
at the side bar, when I say he, Mr. Durkan, to the 
effect that the bureaucrats of Northern Ireland, aren't 
efficient in their record keeping as those in New York. 


MR. CAREY: If he has proof of it, your Honor, 
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that is proper for rebuttal or defense case. 

THE COURT: I decline to take it. 

MR. CAREY: Then I ask for a continuance in 
order to brief this point. I was told by an individual 
who was responsible for preparing these records in our 
particular Court that they have been admitted in evidence 
in Federal cases =- 

THE COURT: Since these rules? 

MR. CAREY: I don't know, your Honor. I don't 
think that that matters. I think Rules 44 and 27 which 


have not been revoked and are still in equal force and 


effect as when they vere first passed clearly give the 


Court precedence for allowing these documents in ev’dence. 
MR. DURKAN: If your Honor please -- 
MR. CAREY: Rule 8 -- excuse me, Subdivision 
8 of Rule 803 it seems to me cannot be addressed to 
any -- in the way your Honor is considering it because 
_ Otherwise any official record has to based on an observa- 
tion of something. And therefore every official record 
would be excluded if it is given the ruling that your 
Honor gives it. 
It seems to me what they are trying to protect 
against here is a police officer of a foreign country 


or distant city riding into a report which appears to 
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be an official document and which is kept regularly ana 
it is the regular course of — to keep, and the 
entries were made at or about the time of the transaction 
they record, what he observed about suspected or perhaps 
proven criminal activity, and use that rather than the 
witness himself to prove it. 

However, where it is simply a matter of 
recording a serial number or a license number or stating -- 
which is not in itself a criminal act, it doesn't prove 
anything of a criminal nature -- it seems to me that it 
i3 clearly admissible. Otherwise no public record -- 

THE COURT: Gentlemen, we should eventually 
come to the point of being practical here. Mr. Carey 
doesn't think the Court of Appeals has enough work and he 
wants to offer the defendants a free pass and he wants 


the Court to help him do it. And you know, the temptation 


is tremendous. But I have to think, Mr. Carey, I have 


to read 803, 8B literally. 


I am aware of the possibility that you may have 


this Court or some kind of learning which will say 


in your office an unreported decision by some Judge of 


803, 8B is not to be applied to foreign police officers 


or law enforcement personnel and only to American officials. 


That is possible. And I continue to be willing to give 
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you some time to look into it. 

But in the absence of some kind of authority 
I think I would have to exclude those rifles from Count 19 
which aren't present here in Court and authenticated by 
Mr. Anderson. 

MR. CAREY: How much time will your Honor give 
the Government? 

THE COURT: Well, you see, sooner or later we 
are going to come to a point of summation here, aren't we? | 

| 

Certainly before anyone sums up he ought to know how | 
many rifles there are in this count. If our jury is here, | 


| 


| 
| 
| 
| 
“ 
| 


I would reserve on it and I will start taking the defendants 
case. 
MR. CAREY: Your Honor, I have just read the 


House Judiciary Committee Report notes on Rule 803(8). 


"The Committee intends that the phrase factual 


That seems to support the position I took in my argument: 


findin,s be strictly construed and that evaluations or 
opinions contained in public reports shall not be admissible 
under this Rule.” | 

A They are clearly talking about evaluations and 
opinions. 


THE COURT: They are talking about the whole 


rule there, aren't they? They are not just talking 
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about Subdivision (b). 

MR. CAREY: They are talking about 803 Sub- 
division 8, which is what we are talking about here: 

“The Committee intends that the phrase 
‘factual findings’ be strictly construed and that evalu- 
ations or opinions cont:’» d in public reports shall not 
be admissible under this ;ule.” 

This rule is clearly addressed to omitting 
from public records which would otherwise be admissible 
evaluations or opinions. The fact that a man records 
a number recorded on a rifle which is seized is not an 
evaluation or opinion. 

THE COURT: I am willing to leave that issue 
in abeyance for the timebeing. In all other respects, 

I think that if the testimony of all the witnesses is 
believed and all issues of credibility are resolved 


favorably to the Government, that there is sufficient to 


go to the jury, and I will deny the motions to acquit 


as to those counts which have not already been dismissed 
by me or acquitted, which I mentioned last night. 

MR. DURKAN: Do I understand then your Honor 
is admitting those into evidence? 

THE COURT: I am reserving on the question of 


whether they should be stricken out, to give him a chance 
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to iook in the books. I will not reserve so long about 
it that it will result in impairing anybody's ability to 
make a defense. 

I think at the present posture of this case 
there is :o difference between the 4 or 10. When it 
comes to summation, of course, there may be a difference. 
But as far as going forward with your witnesses, I don't 
think it makes any difference how many rifles are in 


Count 19. 


. 


MR. DURKAN: If on the resubmission of the 


issues, I'd like to be heard further on it inasmuch as 
your Honor is reserving now. 

THE COURT: All right. The same privilesce is 
open to you if yau can find any authority. Sometimes there 
are unreported authorities in this area. If Mr. Carey 
has them, I will take them. 

MR. CAREY: Your Honor, perhaps a reque * 
could be made of the defense to find authority which 
is contrary to the advisory committee's notes. Insofar 
as I have been able to read it, notations, the explanation 
in the Advisecry Committee note as to exception 8 where 
they make reference to Treasury records, general land 
office records, all of which -- pension office records - 


have to be based on an observation of scmething. Then 
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{In open court: Jury not present:] 


THE COURT: Can we have the Clerk bring in the 


MR. HOLMAN: If your Honor pleases, the Govern- 
ment having rested, motions under Rule 29 having been 
made by the defense and the Court having ruled, the 
defendant Grady, in proceec. 1 with his defense, has a 
legal defense that he wishes to plead in the case. I 
_.ink that is properly done without the jury being present, 
your Honor. 

THE COURT: You may be heard. 

MR. HOLMAN: Thank you, your Honor. The 
defendant Grady relies upon Section 3282 of Title 18, 
United States Code, that the indictment numbered 
0227, which is the indictment now before this Court and 
upon which the Governme:.t has offered its proof, that that 
indictment, your Honor, filed in this Court on March 8th, 
1976 is time barred. 


I call your attention, your Honor, to the 


language of Section 3282 which provides the applicable 


statute of limitations. 


THE COURT: What was the name of the Eastern 


District case thet we had? We discussed this before, you 


and I. What was the name of that case? 
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MR. HOLMAN: The name of that case, your Honor, 
is United States v. Moskowitz. We haven't discussed this 
before, your Honor. I have never presented this point “<o 
the Court before. 

THE COURT: I thought you hau. Go ahead and 
tell me now. You are talking about the fact there is a 
superseding indictment? 

MR. HOLMAN: The indictment before this Court, 
I am simply saying, was filed on March 8, 1976. The 
Government is not going to say any differently. I respect- 
fully submit, your Honor, that the last proven date in this 
case is July 24, 1970, more than five years, your Honor, 
having passed from that date to the filing of the indict- 
ment in this case. 

THE COURT: Of the superseding indictment. 

MR. HOLMAN: Of the superseding indictment, 
of course. The first ..dictment, which is no longer in 
this case, your Henor -- 

THE COURT: In May 1975 was timely. 

MR. HOLMAN: In May 1975 the Government filed 
an indictment. They superseded that indictment. They 
filed xnother one. 

I wait for the Government's position, your 


Honor, with respect to that before making any further 
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statements on the law, because the statute is rather 
clear. That statute says it is five years tc bring the 
indictment, yovr Honor, and it wasn't done in this case. 
THE COURT: All right, Mr. Carey. 
MR. CAREY: Yes, your Honor. The action, as Mr. 


Holman co:.cedes, was instituted within the statutory 


limitation of five years, if that is the correct limitation. 


The superseding indictment had no effect to discontinue 
that prosecution which had been instituted, but in fact 
continued. In fact, the superseding indictment is 
something which came about not because the Government 
wanted to add any charges, but in fact to compiy with the 
Court order, which was the result of a defense motion, 

as well as to comply in other respects with motions made 
by the defendant which the Court had not at that time 

had an opportunity to act upon. 

It is the Government's position t..at in this 
case the prosecution the superseding indictment is 
identical to the prosecution on the superse: «ed indictment 
and, herefore, the technical distinction ard benefit 
the defendant would like to derive as a result of the 
s. xerseding indictment does not, nevertheless, entitle 
him to a dismissal of the charges against him, since 
they were and their roots cerive from an action instituted 
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within the statute of limitations. 

MR. HOLMAN: Your Honor, the Government has 
brought this point within the four corners of the Moskowitz 
case. Yes, your Honor, the remedy at this juncture for 
the defendant, after he has pleaded a statute of limita- 
tions defense is a judgment of acquittal on al‘ counts, 
your Honor. The Government has not stated any reason in 
law or any factual reason, your Honor, for its position. 


They wanted to comply with a Court order. What Court 


order? What they wanted to do, your Honor -- 


THE COURT: They wanted to correct an error 
in the prior indictment. 

MR. HOLMAN: That is what they wanted to do. 
They wanted to correct an error in one count, Count 29. 
That was the only error in the indictment from the 
Court's point of view. 

THE COURT: I don't know that that is so. They 
had some other paragraphs .n there that probably didn't 
really belong there. They sort of had a hybrid offense 
on the first count. 

MR. HOLMAN: The Government has no right to 
merely correct at its whim anything that might occur to 
them as being defective. They bring an indictment, 


narr’ wly within the statute of limitations as it was on 
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May 2nd, 1975. If they hesitated there, your Honor, they 
wouldn't have had their indictment timely filed. They 
waited almost nine or ten months, your _onor, before they 
got around to makina these corrections. 

Your Honor would aqree with counsel, I think, 
that with respect to the first 28 counts in the ‘ndictment, 
that we are talking not about matters of substance. Your 


Honor disagreed with counsel for Grady at an earlier 


time when I attempted to make that point. Your Honor said 


. 


no, that these are not matters of substance. 

With respect to Count 29, that is a different 
matter. What the Government should have done would have 
been to have dismissed Count 29 and made a motion to 
consolidate with a new indictment. Because if your Honor 
recalls, the Government's offer of proof in Count 29 
would have, I believe, brought that at a later period. 
It was conduct occurring at a later period. 

THE COURT: Count 29, as I recall it, is the 
game crime charged as Count 20 in this indictment, which 
the Court has already dismissed with prejudice. 

MR. HOLMAN: I am simply suqgesting, if I 
may play the role of prosecutor at the moment -- 

THE COURT: Don't play it because I don't 


concede that the Moskowitz case states the law correctly. 
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I think if it does you are probably right. You can 


read this statute literally, Section 4288, which says 


in the second paragraph of the sentence, "Or an indictment," 


and I am leaving out words having nothing to do with 
-this particular issue, “is fcund otherwise defective or 
insufficient for any cause, after the period prescribed 
by the applicable statute of limitations has expired." 

MR. HOLMAN: You must focus on the word 
“dismissed.” Whenever an indictment is dismissed. You 
must read the statute very strictly. These statutes are 
statutes of repose. 


THE COURT: I don't agree. I think the situation 


in this Circuit is if they find an indictment is improperly 
drawn they have an affirmative duty to file a superseding 
indictment because there is no power on the part of the 
Court to amend an indictment. There is always the pos- 
sibility that the jury would send for the indictment and 
want to read it for themselves in the jury room. 

MR. HOLMAN: I'm not contending that if the 
Government had done this within the statute there would 
be any problem. 


THE COURT: I don't agree with the Moskowitz 


MR. HOLMAN: May I hand the defense's memorandum 
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of law with respect to this up to the Court? 

THE COURT: Yes. Our jury is waiting and I 
want to proceed. I would like to have an opportunity to 
read your memorandum. I thought I had been into all this 
before last week. I don't agree with Judge Neaher. I 
don't think it is necessary to dismiss the first indict- 
ment before you can file a superseding indictment. I would 
say that has not been the custom and practice in this 
Circuit. There are more superseding indictments floating 
around in this building than anyone would believe. 

MR. HOLMAN: Can your Honor point counsel to 
any case cited by the Second Circuit that supports your 
Honor's contention? 

THE COURT: I will give you the same invitation. 

MR. HOLMAN: Well, if your Honor please, Judge 
Neaher -- 

THE COURT: Judge Neaher's commission has the 
same dimensions as mine, assigned on or about the same 


date. 


I read the statute literally, but I will read your 


memorandum. If you have a Second Circuit case or even 


a case in another Circuit that says I have to grant your 
motion, you may renew it later on. 


MR. HOLMAN: There is no case anywhere on 
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tnis question which is contrary. 

THE COURT: Except Moskowitz. 

MR. HOLMAN: Which is contrary. In this 
Circuit, there is no case by the Second Circuit which 


sugcests I am in error by raising this point. I think, 


your Honor, it is crystal clear. I think if ever there 


was a concern, your Honor, here it is. 

THE COURT: I will read your memorandum and 
take a look at these other cases mentioned here. 

MR. CAREY: Your Honor, on the point which was 
raised before the recess, are we first going to bring 
the jury in and hear the defense? 

THE COURT: I understand the defendants are 
going forward with evidence. I want to take that evidence 
and send the jury to lunch. I am still studying this 
evidentiary point and I have invited you to do likewise. 

MR. CAREY: I am doing so, your Honor. 

THE COURT: Bring the jury in. 

MR. BRUCE: For the purposes of the motion 
that were made by my co~counsel, your Honor, I also join 
in the motion. 

THE COURT: Certainly. The record will show 
that you join in it. 


MR. HOLMAN: One further point, your Honor. 
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If your Honor's position is correct with respect to the 
question that superseding indictments are filed in this 
District all the time, why then, your lionor, is there a 
need for Section 3288 of Title 18? 

THE COURT: I read 3288 in the disjunctive, 
as literally permitting what was done in this case. It 
would not be permitted to file a superseding indictment 
which charged a different crime. But if you compare the 
two indictments side by side, what he done, in effect, is 


to dilute the strength of the charces made. I found 


nothing in comparing the two indictments, as we did last 


week, to the contrary. 
MR. HOLMAN: I have nothing further to say at 
this time, your Honor. 
{Jury present. |] 
THE COURT: Good morning, members of the jury. 


Mr. Bruce, are you ready to proceed at this 


MR. BRUCE: I am, your Honor. If it pleases the 
Court, at this time the defense, on behalf of John 


Jankowski, calls John Jankowski to the stand. 
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is requesting summations now? 

THE COURT: No. I let the jury go for the day. 
I am just trying to get my scheduling down. 

MR. BRUCE: I am sorry, your Honor. One half hour. 

MR. DURKAN: I would estimate a half an hour, 
maybe 40 minutes; notrore. 

THE COURT: All right. I did take the opportunity 
during lunch to review some of the congretional records on 
these rules, the so-calied Dennis Amendment and I have 
reached the conclusion that notwithstanding what appears 
to be the literal word of that rule, that if it is read in 
accordance with the congretional history it doesn't intend 
to abrogate Rule 27 of the criminal rules, and that I will 
deny the motion to strike these two exhibits. 

I also reiterate, however, that these exhibits 
are not to be taken into the jury room, so that any or the 


extran2ous material in them can be used by anybody. 


The only thing they could be used for is the date, 


place and serial number of the weapon. None of the other 
material on the page will be deemed to be before the jury. 
So I'd like the record to be clear on that. 


MR. CAREY: Your Honor, it was date, serial number 


THE COURT: And the name of the city, that's 
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None of the other material. 

MR. CAREY: The government doesn't offer it for 
anything else. 

MR. DURKAN When you say the date, your Honor, 
you mean the date it was found? 

THE COURT: Yes. To the extent that the date is 
after May ‘70. That is the relevant issue. If you want 
to take a particular page -- 

MR. DURKAN: Maybe we could reduce that at the 
time,your Honor. I'm excepting to your Honor's ruling but 
maybe we could reduce it because it's so simple, reduce it 
so that we all understand it, your Honor could read off the 


dates. They are all in the little clips on the side, the 


addenda. 
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THE COURT: I wouldn't intend to read it off 
unless the jury made some request for it. If the jury 
asked to see the exhibit I would tell them that the only 
part of these books that were in evidence is the following 
data, which I will now read to you. I just happened to 
open the book to Mr. William Dennehy's matter. That shows 
that on February 21, 1972 that the M-l carbine 171189 
was found in Belfast, and that particular entry of course 
has nothing controversial in it. But in some of these 
others there are other types of weapons and other data and 
other information which properly ought not to be before 
this jury. 

MR. CAREY: Your Honor, of course the Govern- 
ment doesn't intend to bring anything else but those 
matters which you have just outlined to the jury's 
attention. I have no objection to it going in, but I 
can't imagine that Mr. Durkan or. . Bruce would bring 
it to their attention. 

MR. DURKAN: You are correct, Mr. Carey. 

THE COURT: You know, I have a duty independent 


of their obligations. I have been charged with making 


their arguments, and would say I ama little tire of 


hearing it. 
MR. CAREY: I wasn't saying that, your Honor, 
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this time. 

THE COURT: The client was asked what he told 
his attorney and I interrupted and told him he didn't 
have to answer that. 

MR. CAREY: I have no objection to that. 

THE COURT: All right. Is there anything 
further we should take up at this time before we have 
our charge conference? 

MR. HOLMAN: I'd be interested if your Honor 
would hear me a little further on my 3282 argument. [I am 
troubled with your Honor's construction of 3288, I may 
be wrong, your Honor, you may be reading the section 
somewhat differently than it reads. 

THE COURT: 3288 was the sectton that I was 
speaking about before. 

MR. HOLMAN: There are two sections which you 
have to read, your Honor. You have to look at that and 
also 3289. Let me look at 3288 with you, your Honor. 

The only conceivable section of that or part 
of that section which would support any theory that what 


the Government is correct is where the defendant has 


waived in open court prosecution by indictment. 


THE COURT: I don't so read it, Mr. Holman. 


Let me parse the sentence with you. 
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The first part relating to a dismissed indict- 
ment is not applicable in this case becaus* nothing was 
dismissed. So the first words which say,whenever an in- 
dictment is dismissed for any irregularity, defect or 
irreqularity with respect to the Grand Jury, those words 
of the statute are not relevant to our particular issue. 

MR. HOLMAN: Agreed. 

THE COURT: Then I continue. Then it says 
on indictment or information filed after the defendant 
waived in anon court prosecution by indictment, there 
the officers are lumping together two separate elements. 
An indictment or an information filed after the defendant 
waives in open court prosecution by indictment. That 
gives us two subjects there in that clause. Then the 
operative words applying to each of those, applying to 
indictments as do other information filed in lieu of 
indictment are "found otherwise defective or insufficient 
for any cause.” 

The Court regards this as being an indictment 
which was otherwise found defective or insufficient not 


by the Court, the Court made no ruling that there was 


anything wrong with the prior indictment. It was so 


found by the United States Attorney who presented the 


matter to another Grand Jury, apparently, an’ asked for 
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a superseding indictment. 

I have to tell you that that is a <«~ amon 
practice and causes a tremendous burden on the Judges in 
this building because of the extra record keeping entailed, 
that it is something they are doing all the time. They 
are doing it because case Jaw doesn't permit me, as the 
State law does, to alter or amend or change an indictment 
by Court order. So that is what they did. And I say 
that they found, they, being the United States Attorney 
in this District, found a prior indictment to he otherwise 
defective or insufficient and then they returned, the 
Grand Jury returned a new indictment. 

I don't think it would have made any difference, 
assuming it had agreed with you and dismissed the indict- 
ment on Friday, if they had brought in a new indictment 
Monday following a dismissal for an error, defect or 
irregularity. 


MR. HOLMAN: I wouldn't be here today arguing 


this point if they had done that, Judge. But let me 


ask you out of my information, because maybe I am not 
reading it, what do you do with the language where the 
defendant waives in open court? 

THE COURT: The only thing he can waive in 


open court -- 
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MR. HOLMAN: Prosecution by indictment, and 


he didn't do that. 

THE COURT: Whenever an information is filed 
it can only be filed after he waives in open court, so 
I take that as being disjunctive. I take it that line 
they are talking about, or indictment or information 
[after the defendant has waived in open court prosecutio. 
after indictment] that is the clause which modifies 
“information.” 

Then it then says both h respect to information 
or indictment is found otherwise defective or insufficient 
for any cause. 

MR. HOLMAN: I am not going to -- 

THE COURT: That is the basis for my ruling. 

If I am not making it clear to you, then it's my mistake. 

MR. HOLMAN: It is row clear but I think our 
disacreement is also very great. I am not going to 
belabor the point. 

I would like to add something to the record. 
yOur Honor seems to think this is done all the time. I 
have just gotten the message, a couple of former chiefs 
of the Criminal Bureau of the United States Attorney's 
Office just had this problem passed by them. Mr. 


Morvillo and Mr. Maloney, who used to work here, your 
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THE COURT: That is pretty good authority, 
Mr. Holman. 

MR. HOLMAN: Thank you. And they said on the 
contrary, your Honor, this problem hasn't happened. They 
even cited a case to me. United States v. Kahn, 

340 Fed. Supp. 485, 472 Fed 2d 272 , that is the 
Teleprompter case. 


THE COURT: He went to jail for five years. 


What did the Court say in the Kahn case? 


MR. HOLMAN: In that case, your Honor, the 
Government obtained a new indictment after the statute 
of limitations had expired and before the filing the 
Government got the defendant to waive the statute of 


limitations against the filing of a new indictment in 


open court. The prosecutor in that was Mr. Morvillo. 

The commont practice is not, in this United 
States Attorney's Office, I respectfully submit, to get 
a superseding indictment after the statute of limitations 
nas run. 

THE COURT: We had one. We had Lum, 


MR. HOLMAN: What defenses the defendant may 


have raised in that case I don't know. 
THE COURT: Obviously this is not a very 
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helpful discussion of this point although it is always 
interesting to know what Mr. Morvillo and his colleagues 
think now that they are outside practicing. I believe 
‘hat under the circumstances I can read the statute 
literally. It is a fruitless act for the Court, the 

U. S. Attorney to be in a position where he comes to 
court and says, Judge, we just decided this Thursday 
afternoon that this indictment is defective or insufficient 
for any cause and we therefore ask you to dismiss it so 
that we can comply with 3288 and file a new one Monday 
morning. If that were done that would be surplusage 

in my view. 

MR. HOLMAN: I gave the Covernment that very 
opportunity, it may have been fooli..., but I asked the 
Government a half a dozen times, perhaps to the point of 
distracting the Court, asking them to dismiss. And they 
refused, your Honor. 

THE COURT: Refused what? 
MR. HOLMAN: The Government refused to 


on its own motion dismiss Indictment No. 1 and they 


refused to file nolle. They refused to take any action 


at all. ow 
THE COURT: But you are telling me that the 


motion was lacking merit on Friday, either the Court or 
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the U. S. Attorney with the approval of the Court had 
dismissed the old indictment. 

MR. HOLMAN: The proper procedure would have 
been yes, to have done that, let's say Thursday after- 
noon. 

THE COURT: Would I have had any basis fo deny 
a motion to file a nolle or dismissal motion by the 
Government on Thursday? Don't you think I would have 


said, Mr. Carey, you have sax with this indictment since 


May and I am going to trial anc I am doing nothing else 


but going to trial? 

MR. HOLMAN: Your Honor, I am not going to 
put myself in your role of -- say that is true. Now 
we are in a position where the Government didn‘t ask 
you, they went ahead and did it anyway. It's not any 


more right. 


THE COURT: How are you aggrieved, apart 
from Count 29 of the old indictment? 


MR. HOLMAN: Because the statute has run, 


your Honor. This defendant is sitting here and the 


jury is going to come back tomorrow morning. 


THE COURT: If he is not acquitted I believe 


you have made a more than adequate record here. I state 


again I disagree with the reasoning of the Moskowitz 
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case. I believe myself entitled to read Section 3288 


literally. I don't believe that the statute requires 
the prosecutor to perform a useless act of coming in and 
asking for an indictmer~ to be dismissed for error, 
defect or irregularity before he may file a superseding 
indictment. I reaqard it as nothing more than analogous 
to an amended complaint in a civil action. 


MR. HOLMAN: Particularly where there was no 


THE COURT: You see, he ‘ ..opped out some 
material in some of the counts which remain alive, did 
he not? 

MR. CAREY: To be precise, I dropped a clause 


which gave both the Court and Mr. Holman some trouble, 


the one that said it was part of the means of committing 


the conspiracy to export the firearms. Your Honor thought 
that that would create some problem since the conspiracy 
charged only a plan to violate the laws requiring proper 
registration and proper maintenance of records. 

THE COURT: I do not believe that the Court 
was required to dismiss the first one before the super- 
seding indictment could be tried. Once the U. S. ATtorney 
recognized that he had an indictment that was insufficient 


or defective, 3288 in my opinion permitted him to file 
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it. 

I think it is an interesting point but I am 
sure your rights are fully protected on it. 

MR. HOLMAN: Thank you. I am not going to 
belabor the record any more. 

THE COURT: We will take a very brief recess. 
Do I have any requests to charge from the defendants? 

MR. HOLMAN: Your Honor, we do not have 
written requests. We have certainly comments on the 


Government's requests. There may possibly be one request 


by the defendant in the event that your Honor does not 


cover it in his customary charge. 

THE COURT: What is that? Why don't you tell 
me right now? You did request at the side bar that I 
charge that no adverse inference should b: drawn from 
his failure to take the stand. 

MF.. HOLMAN: Yes, your Honor. I think that was 
Mr. Bruce's suagestion. 


THE COURT: I am sorry. I thought it was you, 


MR. BRUCE: That's correct, your Honor. 
THE COURT: It doesn't apply to you any more. 
MR. HOLMAN: For example, I certainly would 


not be satisfied with the Government's request to charge 
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on accomplice testimony. I am simply asking that you give 
your customary charge. 

THE COURT: Would you want me to charge no 
inference be drawn from failure to take the stand? 

MR. HOLMAN: Yes. 

THE COURT: That I will do. 

MR. CAREY: I did submit a revised request 
No. 12 to the Court this morning and I gave copies of it 


to counsel for the defense. The revision was assiste 


by my discovery of a large typographical error. 


THE COURT: You have to take that up with 
me inside and make certain that I unders“and it. 


{Recess.] 
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THE COURT: The purpose of this conference is 
to state to you generally the thrust of the charge so that 
you can prepare your summations. I am not able to engage 
in a lengthy discussion of precise wording, hackling over 
minor parts of it. 

In addition, I reserve the right to adapt my 
charge or add to it in the event that anything is raised 
in summation which requires any comment on my part. 

I will go through it in outline form and then 
I will go to particular items which may be of concern 
to you. I will begin by emphasizing the jury's duty of 


impartiality, the fact they must treat the parties 


equally and that they decide the fact issues and determine 


the credibility, draw the inferences and resolve conflicts 
in the evidence. My function is to instruct them as to 
the law and they are to take my instructions as a whole; 
that their recollection of any fact matter controls. 
Anything the lawyers or that I might say is not to be 
substituted for their own recollection. 

I will tell them the attorneys not only have 
the right but it is their duty to make their objections 
and press whatever legal theories they may have and they 
are simply performing their duiy: and any evidence as to 
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which an objection was sustained or anything stricken 
out by the Court must be disregarded. 

I will emphasize to them I am neutral and have 
no opinion. They must not assume otherwise, because I 
do not. I will tell them the indictment is not evidence 
of the crimes charged, but merely a method of bringing 
the case into court and it has no evidentiary value, 

The burden of proof beyond a reasonable doubt 
is on the Government. The defendant does not have to 
prove his innocence. He is presumed innocent, and this 
presumption is removed only if and when they are satis- 
fied that the Government has sustained its burden of 
proving the guilt of a defendant beyond a reasonable doubt 
as to the particular charge then being considered. If 
they are not so convinced, they must find him not guilty. 

Then I will define reasonable doubt, the words 
which have traditionally been used here which I guess 
you are all familiar with. I will then explain it to them 
that they will be asked to state a separate verdict on 
each count as to each defendant therein named. They 
may have to consider the nature of the participation, 
if any, of William Dennehy, JOhn O'Brien and Edward 
McMorris, and Casey. 


Who else was claimed to be an accomplice, a 
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co-conspirator who testified here? 

MR. CAREY: McMorris, Casey, Dennehy and 
O'Brien were the only ones. 

THE COURT: They must not concern themselves 
with why these two persons are on trial together and why 
the others were not indicted. These are not matters of 
their concern. I will tell them that guilt is personal 
and whether or not either defendant has been proved 
guilty beyond a reasonable doubt must be determined 
separately with respect to him solely on the evidence 
presented against him, or the lack of evidence, and 
not on the evidence against somebody else. 

MR. CAREY: Will your Honor add a caveat, that 


except to the extent that evidence, if there is a con~ 


spiracy as you will explain subsequently, maybe considered 


against other members of the conspiracy? 

THE COURT: I am explaining the Pinkerton 
theory later on in connection with the conspiracy. 

MR. CAREY: I am thinking that the two may 
be in conflict in the jury's mind when they hear it one 
way first and then hear it a second time a second way. 

THE COURT: I will see that I avoid any 
conflict, but I don't think there is any. 


Then I will define direct and circumstantial 


454a 


SOUTHERN DI i RICT COURT REPORTERS. US COURTHOL SI 
FOLEY SQUARE. NEW YORK NY — 79i-iu20 


146 


4 rdsr 


evidence and tell them how they determine credibility. 


Then I will them if they find anybody has testified 
wilfully falsely as to a material fact, they may, but 
not need, disregard the entire testimony of the principle 
that one who testifies falsely about one material fact 
may testify falsely about everything, but they are not 
required to. They may accept so much as they deem true 
and disregard what they believe false. They are the sole 
judges of the facts. 

Then I will inform them that there is no 
adverse inference from failure to take the stand. The 
defendant doesn't have to come forward as a witness or 
bring any witness forward. I will then define expert 
testimony and explain that to them and tell them they 
are not bound by it. Then I would inform them about the 
accomplices. Here again, I understand there were only 
four alleved accomplices. 

MR. CAREY: There are four alleged accomplices 
who testified. 

THE COURT: Yes, who testified. I will tell 
them there is no cequirement that the testimony of an 
accomplice be corroborated; that sometimes the Government 
has to use the accomplices because they have to rely on 
what witnesses there are. I will also tell them that it 
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should be considered as bearing on his credibility,. It 


doesn't follow because he has acknowledge participation 
in a crime he is not capable of giving a truthful version 
The testimony, however, should be viewed with great 
caution and scrutinzed very carefully. That is relatively’ 
standard here in the District. 

I will tell them they may consider admissions. 
Then I would go to the indictment and read Count 1 and 
then explain or read the relevant part of Section 18371. 
I will explain to them that a conspiracy is a separate 
offense from the substantive crime the conspiracy was 
formed to accomplish. 

Then I was going to request No. 3 of the 
Government. 

MR. HOLMAN: With respect to REquest No. 3, 
certainly your Honor is not going to read 923, Title 18. 
I think it is an error, typographical error in the 
Government's request. 

THE COURT: 

MR. HOLMAN: 923. 

MR. CAREY: It is not a typegraphical error. 

MR. HOLMAN: Is it charged in the indictment? 

COURT: That is my understanding. 


BRUCE: I would like charged that any 
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fact equally consistent with quilt or innocence must be 
resolved in favor of the defendant. 

THE COURT: I refer you to People v. Warren, 


a highly respected charge, but does not apply in this 


Circuit. 

MR. BRUCE: I respectfully request your Hcnor 
give it. 

THE COURT: I decline to give it. 

MR. DURKAN: I would like to be associated 


with that request. 

THE COURT: Yes, each may be associated with 
the other unless you indicate otherwise. 

Again at the end of Request N . 31 will 
emphasize they must consider each defendant separately. 

MR. DURKAN: Will you excuse me for a moment? 
I want to get my copy of the indictment. You may 


proceed, though. 


THE COURT: We will wait for you. 
(Pause. ) 
THE COURT: I then go to No. 4. I vary the 


words slightly. I don't usually tell the jury “You must 
find." I think that has a bad ring to it, but I tell 
them what the elements are and that the elements must be 


proved beyond a reasonable doubt. 
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I don't see any purpose on Page 2 of Request 4 


referring to the bill of particulars. That is not before 
the jury. There are no co-conspirators alleged in the 
indictment really. Persons known ani unknown. However, 
they could find either of these defendants guilty on 

Count 1 and acquit the other because the could find that 
either or both of them conspired with O'Brien or with 
someone else. 

MR. HOLMAN: Are you going to read the 
portion of the charge on Page 2 which says, “The adage 
‘Actions speak louder than words'"? 

THE COURT: That is per Judge Weinfeld and 
that is the common use in this District. That is an 
approved charge here. 

On reauest No. 5 I am changing it only slightly. | 
Instead of saying, “For the purpose to violate the law," 
the fourth line from the bottom, I will state, "With a 
purpose to falsify the records of the J & J Bait Shop.” 


MR. HOLMAN: I'm sorry, your Honor, what was 


THE COURT: Request 5, Page 1, fourth line 
from the bottom. 
MR. DURKAN: In other words, you are going 


to specify with a purpose to falsify the records? 
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“OURT : Yes, falsify the records of tiv 
J & J Bait Shop. 

On the next page of that there is a typo- 
graphical error where a line has been repeated. The last 
paragraph of Page 2 of Request No. 5 I decline to charge. 

I will then instruct them that knowledge is a 
matter of inference from facts proved. The defendant 
does not h ‘e to be fully informed as to all the details 
of the scope of the conspiracy. He nv» -u not know all 
the activities and act . However, mere association 
does rot make one a member, or is knowledae without 
participation sufficient. What is necessary is that the 
defendant participate with knowledge, at least some of 
the purposes of the conspiracy and with the intent to 
aid in the accomplishment of unlawful ends. 

That is relatively standard, No. 6. We stopped 


6 of the first full paragraph of Page 2 and then we 


expand on the question of did he join one or more in the 


conspiracy with awareness of its basic illegal purpose and 
aim. If so, he can be treated as a full member of the 
conspiracy. Once shown to have beer, informed, it is 
presumed he continued until its objective was accomplished 
or an affirmative act of termination by its members 
er until it is discovered. 
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Then I will go into the agency explanation. 
MR. CAREY: Is that the statement of ?iability 
for acts and declarations of others? 

THE COURT: Yes, in furtherance: f the con- 
spiracy. I will tell them in determining whether a par- 


ticular defendait was a member of the conspiracy, if any, 


the jury must consider only his acts or statements. He 
cannot be bound by the acts or declarations of other 
participants until it is first established that the con- 
spiracy which is charged existed and that he was one of | 
its members, which is the way I interpret Geaney. 
Then I will go to Request No. 7. I have 
added into that the words "in the Southern District of 2 
New York" relative to the first paragraph.. I will take 


out the clause on Page 2 which begins “Although in this 


case the Government claims." 
I wil? take Request No. 8. However, I don't 
know whether that is the correct date. I suppose it is 
really. 
MR. CAREY: May 2nd, 1975 is the date of 
the superseded indictment. It should be the superseded 


indictment in the parenthesis. 


MR. HOLMAN: With all due respect, I don't 


see the point to tell the jury it is a superseding 
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indictment. 

MR. CAREY: That is not a request by the 
Government that they be told there is a superseding in- 
dictment. That is why it is bracketed. 

THE COURT: It doesn't really charge that, 
does it? 

MR. CAREY: The indictment charges until the 
date of the filing of the present indictment which is -- 

MR. HOLMAN: March 8. 

THE COURT: That is plain ludicrous because 
these people have been out on bail since May of 1975. 
What do you want to do with this? 

MR. HOLMAN: It is what they are charged in 
the indictment. 

MR. CAREY: It does not, it seems to me, 


your Honor, go against the vote of a Grand Jury to limit 


the period of time to which the conspiracy extended since 


the period of time the Government is requesting the 
Court to charge the jury is within the period the jury 
found to have been the period in which the conspiracy 
existed. 

THE COURT: I will tell them March 8, 1976, 
but I think I also will tell them, as I mentioned 


earlier, the conspiracy is deemed to end when it is 
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discovered. Any conspiracy is deemed to end when it 
is discovered. 

MR. CAREY: I have wondered about that myself. 
I think that is true in the average conspiracy. I don't 
think that is true in certain limited conspiracies where 
.it is charged as part of the conspiracy they ‘ntended to 
conceal their participation in the conspiracy. 

THE COURT: Those have a short life in this 
Circuit, those conspiracies. They come in securities 
violations usually and they don't do too well. 

MR. HOLMAN: The defendant Grady's position 


on this charge, your Honor, is that defendant agrees 


the Court must charge March 8, 1976 because the indict- 


ment so reads, without commenting on whether that 
indictment -- 

THE COURT: I will not say whether it is 
superseding or not. 

MR. CAREY: I am not asking for that. 

MR. HOLMAN: I am suggesting at this point 
whether that very phrase in the superseding indictment 
creates some additional problem on the record, your Honor. 

THE COURT: You may be deemed to have extended 
your motion to include directing the Court's attention to 
the fact that the duration of the conspiracy is stated as 
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beina longer in the superseding indictment. 


MR. HOLMAN: This relates to our motion that 


was decided by the Court with respect to the statute of 


limitations. 

THE COURT: Now, the counts which are no 
longer before them are 9, 10, 1l, 12, 13, 14 and 18, if I 
am correct. I will tell them they need not consider them 
and should not speculate as to why they are no longer 
before them. Then I will read 922m of Title 18. Then I 
will read the regulation of what the record will show. 
Then I will define the firearm statute. That is certainly 
a terrible statute, isn't it? 

MR. CAREY: Does your Honor intend first to 


recite the elements or will that be late<c¢? 
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THE COURT: I was coming to that. "“Peadily be 
converted to expel a projectile.” You know chat includes 
a curtain rod. A curtain rod can readily be converted to 

expel a projectile. 

MR. CAREY: I don't know about readily. 

THE COURT: I will then take supplemental request 
number two somewhat modified. I will certainly leave out 
anything that is indisputable. I don't think anything is 
undisputable in a criminal case. 

MR. HOLMAN: It is crucial at this point that you 
give us the charge you were going to read. 

THE COURT: I am not required to do that. I will 
do it as a courtesy to counsel. Dort deem that I have set 


a precedent. I intend to tell them in substance the act 


was passed by Congress in order to help the government locate 


and check upon the transferees of firearms, and here the 
defendants claim that Exhibit 9 recorded the true name and 
address of the persons who signed the book, and consequently 


the government was not deprived of true information. 


Is that a fair statement of your contention? 

MR. HCLMAN: Yes, your llonor. 

MR. BRUCE: Yes, your Honor. 

THE COURT: I will tell them the government's posi- | 


tion is that the acts of entering true names and addresses 
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were the means allegedly used to deprive the government of 
what it contends is the true information; that is, that in 
fact Defendant Grady and individuals other than the persons 
listed in the records were the persons to whom Defendant 
Jankowski sold or delivered the firearms identified in the 
indictment; that the Defendants Grady and Jankowski engaged 
in a subterfuge by causing other persons to be listed as the 
persons to whom the firearms were sold and delivered and 
that this practice was calculated to impede the government 
in its rights to control and check on a transfer of firearms. 
Now the second page of supplemental request number | 
2 I do not intend to give. I then was going to go on and 
te1l them further -- 


MR. HOLMAN: With respect to that second request, 


THE COURT: I am only giving the first page of 
it as modified. 

MR. HOLMAN: I understand. This is not a statement 
of the law by you, but, on the other hand, a statement of 
the government's -- 

THE COURT: A statement of the contentions of both | 


parties, and I intend to state both parties' contentions 


fairly. I think you already told me I stated your contention 


in a way that was satisfactory. 
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MR. HOLMAN: Yes, your Honor. 

THE COURT: They must consider the totality of the 
circumstances. They can use thelr common sense and are not 
required to look at individual instances in isolation. In 
considering whether it is possible to make a false entry 
in a federal firearms record by recording the true name, 
address, social security number and date of birth of a person 
next to a serial number or a particular M-l rifle or carbine, 
they may consider that activity in connection with the 
contention the papers were then issued to the persons who 
were listed in the log book which indicated that each person | 
had transferred his firearm to a third party at a date sub- 
sequent to purchase and also the statement attributed to 
a member of the conspiracy to the effect that those persons 
were deceased or fictitious. 

In other words, the entry of true names could be 
regarded by the jury as falsification, if it was part of a 


scheme to obfuscate and conceal the chain of possession or 


} 
the travels from person to person which a particular numbered 


firearm takes between the time it is manufactured and the | 
time it passes from the wholesaler to the retailer to the | 
purchaser and then to subsequent purchasers until it reaches | 
some poinr in time or place where the government desires 

to know who owns it or how it reached some place. 
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That is the gist of the whole conspiracy. If 
were not for this evidence that these weapons had been 
transferred to fictitious or deceased persons, this blue 
Ramblerstory, I would really feel constrained to dismiss the 
first count because I would think they had purchased them. 

I think I will stop my discussion right there because I 
am talking about a non existent factor. 

The thing that makes this a subterfuge and a false | 
record, the only thing in my mind is the fact they were taking 
it in all these separate names and then passing it over into 
deceased or non existent persons. I think without that 
there is no crime on these counts. 

Let Mr. Holman answer first. 

MR. HOLMAN: The problem with that, your Honor, | 
is that your Honor concedes that without the receipt, without 


the transfer document it is a problem in terms of an alleged 


crime. | 


THE COURT: What I am saying is without the transfer 


document I think a reasonable juror acting reasonably should) 


acquit. I am not saying it is not something for the jury 
to decide. 

MR. HOLMAN: I would agree with you it wouldn't 
go to the jury. 


Let me suggest, and this goes back to our pretrial 
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motion, our contention that this was up to Congress to decide 
whether these transfer documents were required under the 
regulations and in the statute. It is not. 


THE COURT: I think the regulations and the 


statute prevent you from using a contrivence or subterfuge 


whereby you cut off the purpose of the act, which is to per- 


mit the Treasury Department to trace the devolution of a 
weapon, and they said this right in their legislative 
history, to permit the devolution of this weapon to be 
traced from the foundry to the scene of the crime, although 
I wouldn't use any such expression in the courtroom. 

think that is the purpose of this legislation. 

When a rifle is found somewhere they can find out 
how it got there, whose hands it passed through, and each 
person will be held to account and they will say, all right, 
big Jack O'Brien, you bought this gun in May 1970 and now 
we find it -- and you can name any place. It doesn't have 
to be in Northern Ireland. We find it in connection with a 
crime or riot in the hands of anyone you want to assume, 
the Klu Klux Klan, or say anything you like, and what did 
you do with it? Then he has to come forward and say that 
he sold it to McArdle, who lives at 6 King Avenue in Yonkers.| 

MR. HOLMAN: Your Honor, the very point here, 


and I am not going to burden the record with much more on 
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this, but it occurs to me in my research that I can find no 
regulation, I can find no statute, I! can find no case which 
supports the government's theory or which would support the 
government's theory that the transfer document falsification 
constitutes any violation of i You have a bootstrap 
problem here. 

I would suggest to your Honor that it is curious 
you are telling us that the falsification of the records 
as prescribed by the statute does not appear to be material 
or substantial enough to justify clone that case going to 
the jury. I am saying that you are bootstrapping by saying 
that because these transfer documents, where there is no 
statute or no regulation prohibiting this kind of falsi- 
fication -- I mean in the ordinary course of events -- | 


| 
TIE COURT: If they intended, when they went in 


| 


and made these entries, not to become the transferees of the 
weapons but to immediately close off the chain of record for) 


that weapon by turniny it over to the fellow on Jerome Avenue, 
| 
| 


who can't ever be found, and if they went in the store | 
knowing that, intending to sign that way and Grady and 
Jankowski knew that, too, and they all got together and 
said this is how we will do it, there you would have a 


violation of the statute and regulation in making the entry. 


I think this case has to be narrowed right down to that. 
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I would tend to agree, but that is 

not our case. The proof does not support that these men 
went into the store knowing they were going to get a trans-~- 
fer document. That happened later at the Chippawa Club. 

THE COURT: If that be so, that makes a very 
strong argument to the jury. 

I will let you speak, Mr. Carey. 

MR. CAREY: I won't take long,your Honor. 

The only thing I am curious about 1s that your 
Honor does not believe, it seems from the way I read your 
remarks, that if these men went into the store knowing they 


w2re never going to be sold anything and that nothing, that 


is, no firearm was ever going to be delivered to them, never-~ 


theless the records kept by Mr. Jankowski could be considered 
truthful. 

THF COURT: That is not this case, is it? 

Yes, it is, because these men knew 

they were not -- they testified they were not going to 
receive the weapon and they testified they wer not going 
to pay for it. They were told before they went in they 
would get a transfer document That's why Mr. McMorris was 
$o nervous because it took a few days before he got it. 

THE COURT: The falsification only arises from the 


entire factual complex. Now, there is not much good talking | 
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abou: what would happen if it had been done differently. 


MR. CAREY: It is an academic discussion, I 


THE COURT: The falsification arises from the 
whole complex. There has to be something additional before 
you can say that a man signing his own name to a fire m 
record is falsifying. The falsification is that when he 
signed it he didn't intend to be a transferee of the weapon, 
He only intended to be a part of the subterfuge or scheme 
to get these weapo s off the books. Thats all. 

MR. CAREY: That is correct. But you dont 
need the subsequent transfer documents that were handed out 
to be able to prove that case. 

THE COURT: There has to be some scheme. 

MR. CAREY: That is proved, your Honor. 

MR. HOLMAN: Defendant Grady excepts to this 


charge, your Honor. 


MR. CAREY: In connection with this, the government 


has requested on the second page of supplemental request 
number one, which your Honor has ruled upon, that the court 
instruct the jury regarding Section 922(b)5 the Gun Control 
Act of 1968, and requests it on the theory that is the best 
definition in the statute of what Section 922(m) means by 


the word "Transferee." 
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THE COURT: I don't see any need to do that for 
this reason: The regulations promulgated under 922(m) have 
the force of law. They use an expression “transferee,” 
and I think in the context of this case that is a perfectly 
clear term and I don't see any purpose in bringing in a 
statute that isn't even mentioned in any of your pretrial 
proceedings. I know that the citation at the end of a 
count in an indictment is not part of the indictment. 
I don't believe that I should inject in here something that 
isn't necessary. CFR is sufficient tosupport the charge. 

MR. CAREY: The question is in the jury's mind 
what is a transferee. I am offering the charge on page 2 
of supplemental request number one as a legal definition 
given in the Gun Control Act of 1968. 

THE COURT: Any objection to supplemental request 
number one? 

MR. HOLMAN: Yes, your Honor. The fact that 


(b)5 is not charged by the grand jury I think is a pretty 


) | 
persuasive } 2ason. 
| 


THE COURT: We are charging 1778-125 (e) of 26 CFRJ 


MR. CAREY: The indictment charges -- this is the 


way I see the structure of this. The indictment charges 


the defendant with a failure to properly maintain his records. 


Section 923 and the regulations then tell you what record | * 
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he is required to keep, and that re~~ia shall list the name 
and address of the person who is the transferee of a firearm. 

I am merely stating, your Honor, that what 
transferee is to the jury is going to still require a legal 
interpretation, and that is some evidence of what a transferde 
is intended to mean in that section. The court may consider 
section 922 (b)5 which states that records of the name, age 
and place of residence of a person -- that the name, place, 
age and place of residence must be recorded for a person 

» whom a licensed dealer sells or delivers any ‘irearm. 

THE COURT: You see, there is nothing false about 
the name. The falsification of the reccrds s that they are 
using a true name as a means to conceal and obfuscate the 
chain of possession of the particular weapon. Thats really 
all they were doing. That's what they knew they were doing. 

MR. CAREY: Sold to someone other than the people 
who signed their names. 

MR. HOLMAN: Including Grady? 

THC COURT: Not Grady. Grady isn't in any of the | 


.* 


counts. 


HOLMAN: Is that your contention on the record, 


Grady was true purchaser? 
CAREY: Grady or someone else. 


COURT: As to the particular gun that Grady 
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Signed for it is not a count in these particular countc, 
18 and below 

MR. BRUCE: That would follow from the testimony 
given of the six or seven people that picked up their own 
particular weapons. 

THE COURT: Well, if they believe that. There is 


conflicting testimony on that score. 


| 
} 
| 
| 
| 
} 
| 
| 
| 
} 


I will tell them that they have to take the statute 
the way they find it and they are not concerned about whether | 
tney think it should be different or whether they agree with 
tt oF not. 

THE COURT: How would that conflict with your 
charge as to the law that must be accepted by the juror, 
whether they believe it or not, that they must follow it; 


would there be a conflict if they were to interpret the 


statute on their own? 

They are not permitted to interpret the statute. 
You see, I will interpret the statute for them with sufficient 
clarity so that if there is a conviction and it is reviewed 
on appeal, the Court of Appeals will know what the jury was 


| 


deciding and weigh it against the sufficiency of the evidence, 


You cannot permit a jury to interpret a statute, even though 


it is a bizarre, vague or unclear statute. 


MR. BRUCE: I misunderstood your statement when 
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you said let them take it as they wish. 
THE COURT: That is not what I said. 
MR. BRUCE: I am sorry. 


THE COURT: Then I was going to charge request 


May I ask what happened to supplemental 


request number one which you were just discussing? 


THE COURT: Number one is not givan. I decline to | 


Charge supplemental request number one. 

MR. CAPLEY: Not even any part of it? 

THE COURT: Not any part of number one. 

MR. CAREY: Including Section 922(b) (5S)? I 
think that's what Mr. Bruce's concern was. What is the 
definition of a transferee? 

THE COURT: Perhaps a better explanation of this 
thing is to go back to the use of the word strawman. That 
aivavs bothered me because I think it 16 something which 
belongs in a different context. What the gist is, these 
purchasers, elthough real, were strawmen. That is the con- 
tention. 

MR. BRUCE: I disagree with that. 

MR. HOLMAN: If this were a civil case 1 would 
have no problem. That is why in my pretrial motions I 
suggested that you could not use thet kind of lancouage in a 
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fHE COURT: I agre2 you should not. But you can 
falsify records by putting down a person's trues name and 
genuine signature if that person is not in fact the trans ferge 
and does not intend to be the transferee and the transferee 


is in truth and fact somebody else. I may have to put it in| 


just chose words. 


MR. DURKAN: On that point, going back to the table 


where the men sat around and decided how they would buy 


weapons, did they not, when they decided they would buy the 


weapons, and granted for the moment they decided, did they 
not decide, McCarthy, Dennehy, Grady and so forth, did they 
not decide at that time that they themselves were guing to 
buy weapons and did they not follow that through by signing 
their trie names and addresses as requested by Jankowski 
and required by the statute? 

THE COURT: That is your theory of the facts. 
If the jury so finds. The extra kicker in that probiem is 
that this theory of immediately transferring it to these 
non existent people to block the chain of devolution of 


the gun. That is the only thing that in my view makes this 


a violation as to all but the exporting counts. 


MR. BRUCE: If you were to charge the way that you 


propose, that would eliminate that immediately. That idea 
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of considering whether this was a situation that these men 
contemplated, that they went in and signed their names, that 
themwas going to be a further transaction. I think that is 
a question of fact for the jury which will be eliminated by 
your charge. 

THLE COURT: How is it eliminated? 

MR. BRUCE: You will say if they did not intend, 
then there is nothing for the jury to consider. That is a 
question of law. It becomes a question for your charge. 

THE COURT: My view of the law in this matter is 
if they did not intend to be the transferees of this weapon 
but they intended instead to sign so that somebody else could! 
funnel these weapons off through a different devolution or 
so they could immediately drop them in the hands of non 


existent or deceased people and that that was a false entry. 


If I go in there intending to retransfer to a deceased person 
immediately and never have the weapon in my possession, not 
to pick it out, do anything with it, I say to you I'm not 
a transferee. 

MR. BRUCE: It would be eliminated. The question 
of fact presented to the jury would be whether this was 


contemporaneous with the intent. 


THE COURT: I am not eliminating it. I am finding | 


no facts. 
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MR. HOLMAN: You keep saying a deceased or ficti- 
tious person. I don't understand. 

THE COURT: Isn't there testimony as to both? 

MR. HOLMAN: No, your Honor. 

MR. DURKAN: Testimony by Casey, one witness, 
of somebody being deceased. There is testimony by Casey 
that he either understood, I'm not sure how it came in, 
but I do know he did mention that the transferee or his 
transferee in his case was a deceased person. 

THE COURT: He told me one of the Co-cenapivatess, | 
either Grady himself or in Grady's presence saidthey were 
going to have them transferred to deceased people. 

MR. DURKAN: I'm wondering, your Honor, why the 
transfer following the legal acquisition, whether they 
actually took possession or not, why that transfer becomes 
a violation of 922 (m)? Supposing I bought one of those 
guns -- 

THE COURT: You may treat an entry false only if 
you find that it was an intentional subterfuge having the 


effect of covering up the devolution of ownership of the 


weapon so the trail would get lost by reason of such transfer. 


The entry would not be false unless at the time the entry 
was made the person signing the book was not regarded by 
Jankowski and Grady as the true transferee of the weapon 
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but rather as a person assigning a line or lines in the book 
solely to act as a front or cover up for guns which were 
intended to be transferred or delivered to someone else. 

That I think nails it down sufficiently. 

MR. DURKAN: Where was the proof that there was 
such an intent at the time the guns were acquired? 

THE COURT: That intent may be inferred from these 
conversations, if believed, from whether he paid for the 
guns, whether he ever possessed it or selected it or did 
any of those things which common sense tells you that an 
Ordinary person making a good faith purchase of a rifle 
from a sporting goods store would do. 

MR. DURKAN: Did not he sign as transferor? 
Didn't he exercise the ownership we claim he had? 

THE COURT: I con't think on the facts of the 
if you believe -- 


MR. HOLMAN: May we have an exception to that 


THE COURT: Yes. 
MR. BRUCE: The testimony of McMorris, who was 


very upset over the fact of who was running around with his 


gun, who has his gun, shows he considered himself the true 


owner and the transferee from Jankowski to himself of that 


weapon. There wassomething subsequent to be done -- 
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That is a jury question. If the jury 
so thinks, then as to any count that went to McMorris they 
should acquit. 
MR. BRUCE: I am afraid your charge in that way 


will render it impossible for them to look at it and con- 


Sider the factual situation. 


MR. DURKAN: I think so too. 

MR. SRUCE: It is too restrictive, too compelluiuig 
for a jury just to pass it off and say that will be the end 
of the deliberation. don't think it is fair to the de- 
fense, your Honor. 

THE COURT: will define willfully and knowingly 


in the traditional form we have always used. 
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MR. BRUCE: That would charge us out of court. 
THE COURT: Oh, go on, you know better. It's not 
my intention to charge anybody out of court. 


MR. BRUCE: I am only joking, Judge. 


THE COURT: If these men aqreed to go in and fake 
records, they committed the crime charged, which is the 
substantive and also the conspiracy. If they were truth 


buying these guns and were the transferees of the guns in the 


normal sense of that word, then they ought to be acquitted. 


MR. BRUCE: That makes it again difficult because 
we have to establish the fact in the eyes of the jury to 
decide as far as Jankowski is concerned, he is the one that 
would be getting really the very difficult position which 
would constitute bias in my estimation, but Jankowski had 
nothing really to do as the evidence showed with the actual 
conferences, alleged conferences that went on prior to the 
coming and signing of the book. 

THE COURT: Don't let's get into that any further. 
I will take request number 1l. I will define aiding and 
abetting substantially in the form requested. I am crossing 
out that sentence which says "The standard is not that high 
OF rigid.” 

I am charging jointly both to substantive false 
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registration counts and the exportation. I am taking out 


the reference to exportation. 


MR. CAREY: That is the charge. 
THE COURT: Yes, I am taking out the part of 
the exportation of firearms because the aiding and abetting 
applies to all counts. Then I go to count 19 and read it 
and then I would read the regulation and state the elements. 
I will instruct them that semi-automatic 30 caliber rifles 
are designated on the list. 
MR. HOLMAN: Your ! or, with respect to the 
export count are you charging government's request number 
21? 
THE COURT: We are charging the four elements. 
MR. HOLMAN: That is your charge, the government's 
request number 21? 
TiIIE COURT: No, it's not. They must find beyond 
a reasonable doubt the following elements, one, that they 
exported from the United States the firearms listed in 
the indictment; two, that such firearms were on the 
United States Munitions List; three, that the exported 
them without first having obtained a license or written 
approval from the Secretary of State or an exception, 
and fourth, that he acted unlawfully, knowingly and 


willfully. 


CUR THES 


Then I will explain aiding and abetting. 


MR. HOLMAN: That is my point, your Honor. 


MR. BRUCE: In that respect -- 

THE COURT: Export means taking them out of 
United States in any manner, any article or equipment 
the munitions list. I am staying away from technical data. 
This is not a technical case. I will tell them that the 
30 caliber rifles are designated on the list. 

MR. BRUCE: In that charge -- 

THE COURT: It doesn't affect your client. 

MR. BRUCE: I was wondering about the aiding and 
abetting. 

THM COURT: It doesn't affect your client. 
Is there anything I didn't cover with you or anything else 


you want? 
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MR. BRUCE: Yes, Judae. I'd like in the sum- 


mation, would you allow counsel to touch very briefly on 


that which you will charge as to basic matters of pre- 
sumption of innocence, the oblication of the juror, the 
purpose -- 

THE COURT: You know, that isn’t cur custom 
practice, to permit you to define the terms. You can 
the terms, you can ask the jury -- but I don't want 
to define them. It's a waste of time. It takes up 
work I am to do and there may be several variations. 

I don't want you telling them law. I want 

you to give them your summation of wt you *hink the 
evidence shows. 

MR. BRUCE: Not that, Judge, but if there is 

a reasonable doubt and if they can find a reasonable 
doubt, not to define it -- 

THE COURT: You can ask them to find it but 

not define it. 

MR. BRUCE: And also tell them that their oath 

embraces what chey have to do. 

THE COURT: You can do that. 

MR. CAREY: Your Honor, I request that the 

charaqge be qiven which is contained in the revised request 
No. 12, that the jury is to be told that there is no 
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requirement in this case, in the laws effecting this case 
that the Government prove that any firearm was operable. 
THE COURT: I am going to read them the 
statute. I think I told you that earlier. I will not 
charge them as a matter of law that these particular 
rifles are firearms. There is plenty of evidence on that 
score. I am not qoing to remove that issue from them. 
I will give them the definition of the firearm which 
includes those silly words, may readily be converted to 
expel a projectile. They have expert testimony and they 
can look at the rifles if they want to. 
MR. BRUCE: That is good enough. 


\.. DURKAN: I notice we have been taking 


some exceptions and not others. Are we supposed to do 


them now or later? 

THE COURT: Any you take now you don't have to 
take again. It is my preference that exceptions be taken 
as promptly as possible so the jury doesn't sit in the 
box and become restless. So any you have taken with me 
now you don't need to take again. You will have an oppor- 
tunity to state your exceptions after the charge is given. 

As I say, I do not mind saying that if anything 
needs to be said that wasn't covered. I am prepared to 


take recesses after summations, but I prefer to charge 
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before lunch if I can do so. Perhaps let them go to lunch 
as a body. 

MR. BRUCE: Will you excuse the alternates 
before they deliberate? 

THE COURT: Oh, yes, certainly. I would excuse 


them before lunch. 


{Adjourned to March 12, 1976 at 


ten a.m.] 
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UNITED STRAY 
227 CLB 


FRANK GRADY and 
JOHN JANKOWs3iia. 


March 12, 1976 


{10:20 a.m.] 


{In the courtroom in the absence of the 
jury: ] 
MR. DURKAN: Your Honor, I have motions to make,| 
but Mr. Bruce isn't here. 


THE COURT: Mr. Bruce is uneaplainably late. 


However, the Clerk told me that you have an application and | 


since the application only affects Mr. Grady, I will take 
it. 

MR. DURKAN: I am presenting it on behalf of 
Mr. Grudy, your Honor. {tt is in the form of a motion, and 
I so move at this time that the testimony of the witness 
Casey with respect to the events that occurred after the 
point where he described receiving the guns trom 
Jankowski and putting them in the car up around, somewhere 
up in Yonkers, I move that that testimony from that point 
on be stricken, kecause it describes a course of action 


that has not been escablished as being violative of any 
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sta: <e; that it is not in any way criminal in nature and 
has not been shown to be criminal in nature, and everything 
including the so-called admissions made thereafter with 
respect to these acts which have not been established as 
criminal acts, that all that testimony be stricken and 

that the jury be instructed to disregard it. 

It may have been fru.n the pesture of this case 
perfectly proper and legal, and of course with respect to 
that, that in the summation if the U. S. Attorney chooses 
to make any reference to it, that he may not refer to it 
as a criminal act. 

THE COURT: May I be quite clear on exactly 
what testimony it is you are seeking to strike? I don't 
know if we have Mr. Casey's transcript yet, do we -- 


MR. CAREY: I do not have it in my possession, 


your Honor. 

THE COURT: I don't either. 

MR. DURKAN: If your Honor please, it's that 
portion of the testimony, just for the sake of continuity, 
he testified that he siaqned, he testified that he then 
went one night to Jankowski's store where he and some 


other people took the guns, put them in a car, and that 


the last he saw of them they were being put in the trunk 


of a car up around Tibbets Park, I believe, in Yonkers. 
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At that point, I believe he said himself some 
two weeks after signing in May of 1979, from that point on, 
he had no testimony to offer with respect to the alleged 
~- to the rifles alleged in this particular indictment. 
His testimony from that point on had to do with going one 
night a year later to some basement, I believe, or some 
apartment house in Yonkers where he saw people and he 
participated in putting World War II guns in a crate. 

THE COURT: That is what you want to strike, 
the World War II guns? 

MR. DURKAN: No, your Honor. I want to strike 


everything from that point on. 


THE COURT: From what point on? 


~~ 


MR. DURKAN: From the point of the last time 
he knew anything about the guns in this case. 
THE COURT: You see, the Court believes that 


jurors could infer that the guns were, if I recollect 


correctly, taken from one automobile and put into the 
automobile of Martin Lyons near Tibbets Par!: were the 


guns in this case,the guns in Count 20. 


MR. DURKAN: Granted, your Honor. 


THE COURT: That is the circumstantial evidence 


or the circumstantial inference they are trying to make. 


MR. DURKAN: I'm not disputing that,your Honor. 
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Then, from that point on, Casey junps almost a full year 
in his testimony and he goes on to describe a course of 
action, visiting someplace in Yonkers, I believe, crating 
guns. 
Then he describes further from that, going down 
to an apartment house in the Bronx -- | 
THE COURT: And that is what you want to strike? 
MR. DURKAN: Yes. | 
THE COURT: You agree that the Tibbets Park 
testimony is admissible if believed? 
MR. DURKAN: I am not disputing that. I 
certainly will challenge it as to its authenticity, but 
that isn't part of my motion. 


Mv motion says that from two weeks after he 


signed in May of 1970, anything after that point on is not 


to be <onsidered by this jury. There is no proof that it 


was criminal, there is no nrroof that it was violative of 
any stztute. There is no proof that any of the so-called 


admiasions which pertain to it have any bearing in this 


case, and I sabmit to the Court that to let the jury 
consider that in the case of this indictment here is 
grossly and totally prejudicial to the rights of my client; 
and ~ might add also to Mr. Jankows’.i. 

THE COURT: Not to Mr. Jankowski. He is not 
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charged in Count 19. 
MR. DURKAN: That is correct, your Honor. But 
I supmit to the Court that testimony of that nature which 
I sought to exclude at that time which I now move to 
be stricken here is so absolutely destructive because the 
jury is going to say, well, they did it in ‘70, they were 
doing it still in '71, and wrap up an indictment as quick 
as a flash in terms of a guilty finding. And until and 
unless the U. S. Attorney can establish that this, these 
incidents were in fact criminal acts, they have no bearing, 
have nothing to do with this case at all. And I would 
move, your Honor, that everything from that point on be 
stricken. 
THE COURT: Mr. Carey? 
MR. CAREY: Your Honor, first, the Government 
offered the testimony of Mr. Casey in the area that Mr. 


Durkan has addressed himself to as subsequent similar 


acts of the defendant Grady, as evidence of Mr. Grady's 


motive, of his knowledge, of what he had done earlier, of 
his intent. It was not in fact a full year later, all of 


the acts were not in fact a full year later, if my 


recollection serves me correctly regarding those things 
about which Mr. Casey testified, but were in October of 


1970 in part, and also at later times. 
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The Government in any event need not prove 
beyond a reasonable doubt that those acts themselves 
constituted a crime. They are similar acts to those which 
are charged in the indictment. The jury need not find 
beyond a reasonable doubt that they constituted a crime 
or that the defendant himself was guilty of an offense in 


violation of the law. 


The jury may, however, consider those acts and 


reasonable inferences which may be drawn from those acts 
in determining whether or not the defendant had the 
requisite guilty will,knowledve and intention in committing 
the crimes of which he is charged with in this particular 
case. 

THE COURT: There is evidence of course as far 
as that goes that he never had any export license. I 
believe that I should give a limiting instruction as to 
this testimony. I don't believe I am required to strike 
it out because it probably is admissile as bearing upon 


his intent, motive, and so forth; and it also of course 


corroborates Casey's presentation of himself as a full 


fledged member of whatever group of people was dealing 


with these rifles. So it had bearing on the weight to be 


given to Casey's testimony. 


I would welcome a si:qgestion as to ey -tlv how 
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that limiting instruction be phrased. I am not inclined 
to strike it out, but I w ll give a limiting instruction, 
and I will do that before you sum up, of course. 

MR. DURKAN: Your Honor, my point is in moving 
at all, is that if even any phase of it is permit‘: in, 
I would say if the U. S. Attorney had established that 
what went on in these basement apartments, whether it be 
in October of '70 or October of '71, it doesn't make 
any difference. If that is not established as being 
violative of the statute, if that is not established as 
being a crime, then it has no bearing in this case. 

They might have been going on a hunting trip. 
Who knows where they were going? Well, Mr. Casey laughs, 
but believe me, as far as I am concerned in contesting 
this point it is an important and essential part of the 


People's case that they establish that this act which they 


are going to shout about, I know, is shown to be an 
illegal act. And they can't at this point without having 
established that it was an illegal act, go in as part of 
the case. 


THE COURT: The record will note the presence 


of Mr. Bruce at this time. 
MR. CAREY: Your HOnor, may I be heard? 


THE COURT: Very briefly, because I am already 
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starting 25 minutes late. 
MR. CAREY: Yes, your Honor. It is the 
Government's position that the only instruction that should 


be given to the jury regarding this testimony is that if 


they find on the basis of the independent evidence that 


Mr. Jankowski was indeed a member of the conspiracy charged 
in the indictment, and they find that these particular 
acts testified to by Mr. Casey were acts done in 
furtherance of that very same conspiracy, despite the fact 
that Mr. Jankowsk: may not have known about them or par- 
ticipated in them -- 

THE COURT: Let's stick with Mr. Grady becasue 
I only took this testimony bearing on Count 19. 

MR. CAREY: It's true that it only bears on 
Count 19 in terms of its being connected directly with 
an export. However, it does bear upon all the previous 
counts to Count 19 in that it shows a motive for fal- 
sifying the record. 

THE COURT: And Grady'‘s part. 

MR. CAREY: And also upon Mr. Jankowski's. 

THE COURT: As I understand it, he wasn't 
there. There is no showing the guns came from Mr. 
Jankowski. 


It is not necessary for the 
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Government to prove that they had come from Mr. Jankowski, 
from Mr. Jankowski as a member of the conspiracy which 
has as its purpose the transfer of firearms without 
registering them. 

THE COURT: That is not the purpose of the 
conspiracy. 

MR. CAREY: In fact, there is some evidence 
that is what they were doing. 

MR. DURKAN: How could evidence about guns 
a year later which were not even identified, how could 
they be evidence of the conspiracy against Grady and 


Jankowski in May of 1970? 


Absolutely not a single solitary link of 


evidence anywhere to show that the acts in whenever it was, 
late '70 -- 

THE COURT: I must say that I take the view 
that this particular evidence pertains only to Grady and 
it only pertains to Count 19. 


MR. DURKAN: Your Honor, I ézgree with your 


THE COURT: I am willine to give a limiting 
instruction and I am trying to give it in a fairly phrased 
manner. As I understand it, these were activities: in the 


Bronx with somebody's basement with a crate, a trunk, 
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is that what we are talking about? 

MR. DURKAN: The sequence as I recall it was 
after Tibbets Brook Park when these guns in cartons were 
given to Lyons, from that point on Mr. Casey then jumps, 
whether it be a day or month or a year, it doesn't make 
any difference, he jumps to a scene somewhere in Yonkers 
where he says he, and I think he said Grady, and I think 
he said somebody else, but it doesn't make any difference, 


he participated in putting guns in a crate. What guns, 


we don't know. For what purpose, we don't know. Guns 


that obviously were not these guns -- 


THE COURT: It was in the Bronx where he did 


MR. DURKAN: No, your Honor. If I am not 
mistaken, this was in Yonkers. And he identified the guns 
as I recall, as old guns. I think he said pretty beat up. 

The guns in this case from all the evidence 
so far are brand new, coming from the Universal people 
through Roskin Brothers. 

He goes on further to describe a visit at a 
later time to an apartment house in the Bronx where he 
saw a trunk with a name stencilled on it, which contained 
guns. Again, guns that were old guns. Guns that have 
nothing whatsoever to do with this indictment. 
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I submit to your Honor, to have any part of 
that testimony and the so-called admissions that flow 
therefrom presented to this jury cannot but result in an 
absolute deprivation of my client's right to a fair trial. 

THE COURT: I decline to strike it out, but 
I will give a limiting instruction with respect to it. 

I also will tell the jury it's not to be considered as 
against Jankowski. 

MR. DURKAN: That of course I agree with 
your Honor, but if I may, your Honor, most respectfully, 
even limiting how can they possibly put it out of their 
minds in any way when there is no connection here? 

THE COURT: It has very strong bearing on the 
knowledge and intent of your client. 

MR. DURKAN: But your Honor, it's not shown 
to be illegal. There is nothing illegal about putting 
guns in a crate; there is nothing illegal about nai'ing 
a board on top of them; there is no proof here that this 
was illegal. 

THE COURT: I really think I couldn't go along 
with that, because there is at least a suggestion it is 
World War II rifles; there is at least a suggestion it 


was going to Ireland, and there is evidence he had no 


export permit. So there is no evidence it was illegal, 
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but I certainly wouldn't tell the jury that. 

MR. DURKAN: There is no connection shown 
between the conspiracy and the export in this case. This 
is a totally different incident. Absolutely and totally. 

THE COURT: All right. While we are here, 
while we are st.1ll not beginning promptly as I hoped we 
would, I do believe that Mr. Clearwater's testimony is 
not admissible as against Grady, end I think I ought to 
tell them that. 

MR. CAREY: Your Honor, again the -- 

THE COURT: Very briefly, Mr. Carey. 

MR. CAREY: Certainly. 

The limiting instruction that your Honor would 
like to give with respect to the trunks would properly 
be given if at all only with respect to those counts 
charging substantive violation, referring to failure to 
keep proper records. It is relevant in the Government's 
opinion to the conspiracy to violate the gun control laws 
by keeping false records. The conspiracy to violate 
those laws is not limited to the acts which comprise the 
substantive Counts 2 through 18. 

THE COURT: I don't agree with that at all. 

I think it is possible for a man particularly in this 
Circuit where they love to find multiple conspiracies 
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the Court of Appeals where there is any basis for doing 
it, but in this case it is very possible and indeed I 
must say likely that Mr. Grady was enaaged in one set of 
transactions with second-hand guns in Yonkers and the 
Bronx in which Jankowski had no part, and at the same 
time he may have been engaged with Jankowski in a record 
falsifying conspiracy which is charged here. 

All that the testimony as to the guns, second- 
hand guns, is relevant towards is the mot’.ve or knowledge 
or intent of Mr. Grady. And also the weight to be given 
to the testimony of Casey. As to those two matters, I 
think it is admissible and that's all. 

MR. DURKAN: If your Honor please, I of course 
respectfully except to it. I would also ask the Court 
for a directio: to the U. S. Attorney that in no manner 
are these other incidents to be referred to as illegal 
acts, because there is no proof that they were illegal. 

MR. CAREY: That would be a conclusion of law 
in any event, your Honor, which I wouldn't make. 

THE COURT: He says he is not going to do it, 
so I wouldn't make any ru’ing. 

MR. DURKAN: All right, your Honor. I will 


accept his word on it. 


MR. CAREY: I might refer to it as corroboration| 
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of Mr. Casey, your Honor, but I'm not going to refer to 
them as illegal acts of Mr. Casey. 

THE COURT: All right. That is the under- 
standing. 

MR. CAREY: I apologize, but I forget the 
issue to which your Honor addressed me. 


THE COURT: We are talking about Clearwater. 


MR. CAREY: The testimony Mr. Clearwater your 


Honor suggested should be limited to evidence against Mr. 
Jankowski. However, it seems here that Mr. Clearwater's 
-- the events about which Mr. Clearwater testified if 
taken in the light most favorable to the Government came 
at a time when Mr. Grady and Mr. Jankowski were dealing 
on a substantial basis in falsifying Mr. Jankowski's 
records. That act of Mr. Jankowski is certainly within 
the scope of the conspiracy in ter s of time, in terms 
of purpose. in terms of everything which would identify 
the acts Mr. Clearwater testified about. And the con- 
spiracy law -- 

THE COURT: I just don't agree with that at 
all. I think a reasonable juror would have to stand on 
his head to reach that ‘..ference because the conspiracy 
here is to falsify records, and the dealings between 


Jankowski and Clearwater are working toward finding another 
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way of getting guns without the necessity of falsifying 
Jankowski's records, because the quns would never appear. 

MR. CARTY: That is not true, your Honor. 

That would be the most obvious way Mr. Jankowski would 
falsify his records, by simply not recording either the 
purchase or sale. That is the clearest example of a 
falsification. What could be clearer? 

In this case he's concocted the subterfuge of 
entering somebody's name. But if he didn't record anybody's 
name, that is certainly evidence that he was trying to 
get guns unreqistered when the law requires him to register 
them. 

THE COURT: Perhaps it is a jury question, 
although I must say I don't see it that way. 

MR. HOLMAN: In respect to Mr. Grady's 


affirmative defense of the statute of limitations, I 


respectfully add an additional authority. That is 2nd 


Circuit authority. 

THE COURT: Why don't you give me that, either 
» Xerox or the case citation, and let's get on with what 
we are doing now. If I find a case that entirely squares 
with the Moskowitz case in the Second Circuit, if there 
should be a verdict adverse to your client, will deal 


with it in a post-trial motion. 
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MR. HOLMAN: I will give you the cite right 


now, if the Clerk wants to hand it to you. 

THE COURT: Bring in the jury. 

What is the citation? 

2a 

MR. HOLMAN: 162 Fed. Sec. 819. United States 
v. Strewel. 

MR. DURKAN: On the statute of limitations, 
just so we are clear on the record, I submit that I have 


a right and I want a direction from the Court at this 


stage, I have a right to comment on it on the statute 


of limitations and the five years -- 


THE COURT: You cannot comment on the statute 


of limitations in that sense. However, you may call 
attention to the period of time which has expired between 


the date uf the events and the date of t!: testimony, as 


bearing on the weight and credibility of the witnesses. 


But the statute of limitiations as an affirmative defer se 


is not before this jury . 


If you want to argu uat *his witness is 
testifying in 1976 about something *1¢. cook place in 
the Spring of 1970, that is a perfectly permissible argu- 
ment which nobody will take any umbrage at whatsoever. 


MR. DURKAN: In other words, is it your Honor's 


direction that the mention of a five-year statute per se --~- 
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THE COURT: That would be improper. 

[The jury entered the courtroom. ] 
THE COURT: Good morning, ladies and gentlemen. 
Members of the jury, before you hear any closing 


arguments by the attorneys, there is one additional 


limiting instruction = want to give you with respect to the 


use or consideration of certain evidence in the case. 
If in describing this testimony I say anything that 
doesn't accord with your memory of what the testimony is, 
put that out of your mind because it is your recollection 
of the testimony which counts. 

I am talking about certain of the testimony 
of the witness Casey, which took place after an event 
he described where he said he had been in a car near 
Tibbets Brook Park and they moved guns from one vehicle 
to another. after he testified about that event, 
he testified about an event, if I recall correctly, which 
took place in Yonkers involving old or second-hand rifles 
or guns which he described I think as World War II guns 
in crates, and I think ' testified about the later event 
in the Bronx having to do with a trunk. 

As to those two events, they are not charged 
as crimes in the indictment and you are not to infer 


that there was any specific illegalities in any of those 
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acts either on the part of Mr. Casey or anybody who was 
there with him, including Mr. Grady. Itis not part of 
this case, that testimony is permitted in this trial for 
very limited purposes, and those limited purposes are 

to permit you to consider the motive or lack of motive, 
the knowledge or lack of knowledge, or the intent or 
state of mind of Mr. Grady in connection with the matters 
charged in the case, to the extent that you, the jury, 


believe it has bearing on those issues. And also to 


permit you in judging the credibility or truthfulness of 


the witness Casey in ascertaining what, if any, his 
knowledge and participation was with respect to the 
defendant Grady. 

I would further state to you that those par- 
ticular events, that is to say the events about the 
World War II guns or second-hand guns and the events about 
the trunk in the Bronx do not pertain in any way to the 
defendant Jankowski. They are admitted only for their 
particular purposes which I have just indicated to the 
jury. 

That is the manner in which you will treat them 
in your deliberations. 

At this time Mr. Carey will make a closing 


summation for the Government. 


~ 
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[Brieant, J.] 

THE COURT: Mrs. Rodriquez and members of the 
jury, we are mow at that stage in the trial where you will 
soon undertake your final function as jurors and here vou 
perform one of the most sacred obliaqations of citizenship. 
That is acting as ministers of justice. 

You are to discharge this final duty in an at- 
titude cf complete fairness and impartiality, and as I 
emphasized when you were first selected, without bias or 
prejudice for or against the Government or any defendant as 
parties to this controversy. 

Let me state, the fact that the Government is 
a party entitles it to no greater consideration than that 
accorded to any other party to a litigation. By the same 
token, it is entitled to no less consideration. All parties 
individual and Government alike, stand as equals before the 
bar of justice. 

Your final role here, as I have said several 
times, is to decide and pass upon the fact issues in the 
case. You are the sole and exclusive judges of the fact. 
You determine the weight of the evidence. You appraise 
the credibility, truthfulness of the witnesses, and you 
draw the reasonable inferences from the evidence, and you 
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resolve such conflicts as there may be in the evidence. 

I will later discuss with you how you determine 
the credibility of witnesses. 

My final function here is to instruct you as to 
the law and it is your duty to accept these instructions 


as to the law and then apply them to the facts as you may 


find them to be. You are not to consider any one instruc- 


tion that I may give you alone as stating the law, but you 
must consider all of my instructions, taken together as a 
wole,. 

With respect to any fact matter, it is your 
recollection and yours alone that governs. Anything that 
the lawyers, either for the Government or the defendants, 
may have said with respect to matters in evidence, whether 
during the trial, in a question, in argument or in summa- 
tions, is not to be substituted for your own recollection 
of what the evidence is. 

So, too, anything that I might* have said during 
the trial or anything that I mich* refer to during the 
course of giving my instructions 1% *o any matter in evi- 
dence is not to be taken in lieu cf your wn ‘ecollection. 

The attorneys t only have their right, but it 
is their duty, to make objections and to press whatever 
legal theories they may have. They are simply performing 
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their duty. Any evidence as to which an objection was 
sustained by the Court and any evidence ordered stricken 
out by the Court must be disregarded in its entirety. 

Put out of your mind any exchanaes which may 
have occurred during the trial between any of these fine 
lawyers or any attorney and the Court. it's not my function 


to favor one side or the other, nor criticize anybody in 


any way whatsoever or to indicate te you, the jury, in any 


way that I have any opinion as to the truthfulness of any 
witness or as to whetler or not any defendant has been 
shown to be quilty by the required level of proof or not. 
That is your function and yours alone, and I leave it 
entirely to you. 

So please don't assume that I hold any attitude 
or any opinion in any matters concerning this case. 

Please don't reach any conclusion that I may 
tend to favor one side or the other in che case, because I 


do not. Of course, as I told you earlier, the indictment 


here itself is no evidence of the crime charged. Instead, 
an indictment is merely the method or procedure under the 
law whereby persons accused of crimes by a Grand Jury are 
brought into court to have their case determined by a trial 
jury such as yourselves. 


Therefore, the indictment must be given no 
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evidentiary value. It shall be treated by you only as an 
accusation. It is not evidence or proof of the defendants' 
guilt and no weight or significance whatsoever is to be 
given to the fact that an indictment has been returned 
against the defendants. 

Each has pleaded not guilty, and thus the 
Government has the burden of proving the charges beyond a 


reasonable doubt. 


A defendant does not have to prove his innocence, | 


On the contrary, he is presumed to be innocert of the 
accusations against him contained in the indictment. This 
presumption of innocence was in his favor at the start of 
the trial, as I believe I told you when you were selected. 
It continued in his favor throughout the entire trial, and 
is in his favor now, and it remains in his favor during 
the course of your deliberations in the jury room. And the 
presumption of innocence is removed only if and when you, 
the jury, are satisfied that the Government has sustained 
ats burden of proving the guilt of a defendant beyond a 
reasonable doubt as to the particular charge then being 
considered. 

You are tom consider each defendant and each 
charge separately. The burden of proof, the presumption 


of innocence applies eaually to each defendant in each 
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charge in which he is named. Unless you are convinced 
that a defendant has been proved guilty of the particular 
charge or count that you are then considering, then you 
must find him not guilty. 


The question naturally comes up, what is a 


reasonable doubt? Well, members of the jury, those words 


almost define themselves. That is a doubt founded on 
reason arising out of the evidence in the case or the lack 
of evidence. It is a doubt which a reasonable person has 
after carefully weighing all the evidence. 

Reasonable doubt is a doubt that appeals to your 
reason, to your judgment, to your common sense and to your 
experience. It is not caprice or whim or speculation or 
conjecture or suspicion. It is not an excuse to avoid the 
performance of an unpleasant duty. It is not sympathy for 
a defendant. 

If, after air and impartial consideration of all 
the evidence, you can candidly and honestly say that you 
are not satisfiec of the guilt of the defendant as to 
a particular count, that you do not have an abiding con- 
victicn of his guilt of that particular charace, if you have 
such a doubt as would cause you as prudent persons to 
hesitate before acting in matters of importance to your- 


= 


selves, then you have a reasonable doubt and in that 
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circumstance it is your duty to acquit that defendant as to 
that count. 

On the other hand, if after such an impartial 


and fair consideration of all the evidence you can candidly 
| 


and honestly say you do have an abiding conviction of the 


defendant's guilt, such a conviction as you would be willing| 


to act upon in important, weighty matters of personal 


affairs of your own life, then you have no reasonable doubt 
and under those circumstances it is your duty to convict. 

Reasonable doubt does not mean a positive cer- 
tainty or beyord all possible doubt. If that were the 
rule, few men, however guilty they might be, would ever be 
convicted, because it is practically impossible for a 
person to be absolutely and completely convinced of a con- 
troverted fact which by its nature is not susceptible of 
mathematical certainty. 

For that reason, the law in a criminal case is 
that it is sufficient if the guilt of a defendant be es- 
tablished as to a particular count beyond a reasonable 
doubt, not beyond all possible doubt. 

The indictment in this case, members of the jury, 
now contains eleven counts. Each count charges a separate 
crime, and each must be considered by you separately. 


Where more than one person is named in a cormnt, 
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you will be asked to state a separate verdict as to each 
defendant charged therein. You will be asked to state a 
separate verdict as to each count. 

Frank Grady and John Jankowski are the only 
defendants on trial before you, and they are the only per- 
sons whose case you will be asked to decide in your verdict. 


Although as I shall explain to you shortly, in considering 


some of the counts in this case, you may have to determine 


the nature of the participation, if any, of Johr O'Brien, 


or William Dennehy, ur John Casey, or Edward MeMorris, 


and others who you may find to have been co-conspirators. 
In this connection you ar? not to concern your- 
selves or speculate upon the reasons why these two persons 
are now being tried here together, or why any of the others 
were not indicted, These are matters which are not for 


your concern in any way. 
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In the determination which you will make you 
must bear in mind that guilt is personal. Whether or not 
either defendant on trial before you has been proved guilty 
beyond a reasonable doubt of any crime, must be deter- 
mined separat~ly as to that charge with respect to him 
solely on the evidence presented against him or the lack of 
evidence. 

The case of a defendant stands or falls upon the 
proof or lack of proof of the charge against him and not 
against somebody else. Each of the defendants on trial 
here is entitled to have his case determined by the jury 
soley on the evidence introduced against him or the lack 
thereof. 

Now, for your guidance in considering the evi- 
dence you have heard, I must tell you there are two 


classes of evidence recognized and admitted in courts of 


justice, upon either of which the jurors may find an 


accused guilty of crime. One is called direct evidence and 
the other is called circumstantial evidence. Direct 
evidence tends to show the fact in issue without any need 
for any other amplification, although, of course, there is 
always the question as to whether it is to be believed. 
Circumstantial evidence is evidence that tends 


to show facts from which the fact in issue may reasonably 
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be inferred. It is evidence which tends to prove the fact 
in issue by proof of other facts which have a legitimate 
tendency to lead the mind to infer the facts svought to be 
established are true. 


There is a traditional e. mple. Let us assume 


we were trying this case in one of the upstairs courtrooms 


which had windows that look out on the street. Sometimes 
it is difficult to tell merely by lookina out the window 
whether it is raining or not. But if you look out and you 
see people passing by in the streets who have their um- 
brellas up, you will usually come to the conclusion that 
it must be raining. You have direct evidence, the evidence 
of your own eyes, to tell you that the umbrellas are open 
down on the street. That constitutes circumstantial evi- 
dence from which yuu are entitled co conclude that it is 
raining. In other words, citcumstantial evidence consists 
of the facts proved from which the jury may infer by a 
process of reasoning other facts which are in issue. 

Circumstantial evidence, if believed, is of no 
less value than direct evidence. For in any case you must 
be convinced beyond a reasonable doubt of the quilt of a 
defendant before he may be convicted. 

Now, in determining what evidence you will 


accept and what weight you will give to it, you must make 
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your own evaluation of the testimony given by each of the 


3 «4 witnesses and determine what you believe to be the truth, 


+ | and the degree of weight you choose to give to that tes- 
5 | timony. The testiinony of any witness may fail to conform 
6 | to the facts as they occurred because the witness is in- 


tentionally telling a falsehood or because the witness did 
8 not accurately see or hear what he testified about or 


because his recollection of the event is faulty or because 


In doing this you may also consider whether the 
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10 || he hasn't expressed himself clearly in giving his testimony. | 
ll \ There is no magic formula by which you can evaluate tes- 

| 
12 | timony. You bring to this courtroom all of the experier-e | 
13 ari background of your lives. Each of you in your every- 
14 | day affairs determines tor yourselves the reliability of 
15 | staterents made to you by other people. The sar: t»2sts 

~ 

16 | you apply in our everyday dealings are the tests which | ‘ 
17 ! you apply in your jury deliberations. 
18 | You may, of course, consider the interest or | 
19 | lack of interest of any witness in the outcome of this | 
20 case. A witness who is interested in the outcome of a 
21 || case is not necessarily unworthy of belief. But the in- | 
~~ terest of the witness is a factor or possible motive which | 
23 you may consider in determining the weight and credibility | 
2A | to be given to his testimony. 

| od 

| 

| 
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testimony of a witness is corroboratec by the testimony of 


others, or by documentary evidence or by exhibits. You may 


consider the bias or prejudice of a witness, if there be 
any; the manner in which the witness gives his testimony 

on the stand; the appearance and conduct of a witness in 
giving his testimony; the opportunity he had to observe the 
facts concerning which he testifies; and the probability or 
improbability of the testimony in the light of all of the 
other events in the case. You nay also consider whether 
any witness had a motive to lie. These a™e all matters to 
be taken into your consideration in determining the truth= "+. 
fulness and weight, if any, which you will assign to a 
witness’ testimony. 


. You may consider the effect, if any, of prior 


inconsistent statements or prior inconsistent testimony 


which a witness may have given in front of the Grand Jury. 
You may consider all facts which in your mind have a 
reasonable bearing on determining whether or not a witness 
is truthful. 

If such considerations make it appear there is a 
discrepancy in the testimony, you will have to consider 


whether this can be reconciled by fitting the testimony 


of two or more witnesses together. If that is not possible, 


then you will ha.2 to determine which of the conflicting 
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versions you will accept. 

If you, the jury, find that any witness has 
wilfully testified falsely as to any material fact, you 
may, but you need not, disregard the entire testimony of 
that witness on the principle that one who testifies 
falsely as to one material fact may testify falsely about 


everything, but you are not required to consider such a 


witness as totally unworthy of belief and you may accept 


so much of his testimony as you helieve as being true and 
disregard what you believe as being false. 

You, as the sole judges of the facts, determine 
which of the witnesses you will believe, what portion of 
vheir testimony you will accept, and what weight you will 
give to it. 


Now, in every criminal case there is a rule 


which every defendant has the privilege and right to rely 


on, and that rule is that no defendant is compelled to take 
the witness stand or offer any testimony or produce any 
evidence. By pleading not guilty the defendants have, 

in effect, denied the charges on which they are being tried 
and they have put into issue every material fact concerning 
the alleqations against them conlained in the indictment. 
It is the Government which must prove them guilty beyond a 


reasonable doubt and they cannot be required tc testify or 
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disprove anything. All accused persons have the right to 


stand mute. The fact that a defendant doesn't take the 


stand in his defense may not be considered by you as any 
indication of guilt or as a basis for any inference adverse 
to the defendant whatsoever. 

I have already explained to you the presumption 


of innocence and the Government's burden of proving guilt 


bey..d a reasonable doubt before there may be any conviction 
It was the right of the defendant, Frank Grady, not to come 
forward as a witness or to take the witness stand, and I 
charge you that you must not allow this fact in any way 

to prejudice him or consider it in any fashion whatsoever 
adverse to his interests in your deliberations. tn fact, 

it is a matter which you should not even discuss in the 


jury room. 


permit witnesses to testify as to their opinions and con- 
clusions, and there is an exception to this rule for those 
witnesses who are called expert witnesses. A witness who 


by his education, his experience has become expert in 


some art or science or profession or calling, such as Mr. 


McEatchon, the handwriting and document analyst, or Mr. 


| 
| 
| 
| 
| 
| 
| 
Now, the rules of evidence ordinarily don't | 
| 
| 
| 
| 


Erickson, the firearms expert, who testified before you 
may state their opinion as to relevant and material matters 
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in the field in which they are experts. And they may also 
state their reasons for their opinions. You should con- 
sider the expert opinions received in evidence in this 

case and give them such weight as you may think they de- 
serve. If you decide that the opinion of an expert witness 
is not based on sufficient education and experience or 


if you should conclude thax the reasons given in support of 


the opinion are not sound, or if you feel that his opinion 


is outweighed by other evidence, you may disregard that 
opinion entirely. 

An expert witness is no different from any other 
witness in that you are at liberty to accept or reject all 
or part of his testimony. 

Now, the Government called John O'Brien and 
William Dennehy, John Casey and Edward McMorris as wit- 
nesses at this trial. In the prosecution »f crime the 
Government is frequently called upon tc ise accomplices 
as witnesses, persons who say that they are accomplices, 
Often it has no choice because the Government must rely 
upon such witnesses to transactions as there may be, and it 
is not frequent that outsiders ox non-participants are 
witnesses to criminal activities or permitted to be present 
at discussions. The Government frequently must use such 


accomplice testimony because otherwise it would be 
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aifficult or impossible to detect or prosecute wronadoers. 

There is no requirement in the Federal Court 
that the cestimony of an accomplice be corroborated. A 
conviction may rest upon the uncorroborated testimony of 
an accomplice, if you believe it and find it credible. 

But the fact that a witness ma’ be an accomplice should be 
considered by you as bearing upon his credibility. 
However, it does not follow that just because a person has 
knowledge and participation in the same crime charged 
against one or more of these « .fendants he is not capable 
of giving a truthful version of what he has testified to. 
Their testimony, however, should be viewed with areat 
caution and scrutinized carefully. 

Now, the law permits a defendant upon his 
request to testify in his own behalf. The testimony of 
defendant Jankowski is before you. Yov must determine how 
far it is credible. The deep personal interest which 
every defendant has in the result of his case should be 
considered in determining the credibility of his testimony. 
You are instructed that interest may create a false motive 
for testimony. The greater the interest the stronger is 
the temptation, and the interest of a defendant is of a 
character possessed by no other ‘‘itness and is therefore 
a matter which may affect the we.sht which should be given 
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to that testimony. However, that is a matter er. zly for 
you to determine using your own common sense in considering 
all of the evidence in this case. 


Admissions of a defendant are among the most 


effectual proofs in law. They constitute the strongest 


sort of evidence against the party making the admissions, 
providing the admissions are made knowingly and voluntarily, 
and you are entitled to give weicht to a defendant's 
admission in this case of facts whether made on the stand 
while testifying before you or in written statement: ;- 
made in a conversation with a witness whose version of 

the conversation you believe. You consider such admissions 
as evidence of truth of the facts which you find that any 
such defendant has admitted voluntaril:, <ither on the 
Stand before you while testifyir,, or in conversations 
which you may find he had with other witnesses, and which 
the other witnesses in your opinion have truthfully reported 
to you in their testimony here at this trial. 

Now, leaving these general matters which I have 
just stated to you, I am going to proceed with the indict- 
ment in this case which, as I told you earlier, is merely 
a formal ac-usation and not evidence in itself. I will 
now read from Count 1 of the indictment. 

“The Grand Jury charges, one, from on or about 
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894 


January 1970 up to and including the “ste of the filing of 


this indictment, in the Southern District of New York, 


Frank Grady and John Jankowski, the defendants, unlawfully, 


wilfully and knowingly did combine, conspire, confederate 
and agree together and with others to the Grand Jury 
known and unknown »% commit offenses against the United 
States, to wit, to violate Title 18, United States Code, 
Sections 922M and 923. 

"2. It was part of said conspiracy that the 
defendant John Jankovwski, a licensed firearms de:sier dc.1ig 
business as J & J Bait Shop, 32 Yonkers Avenue, .onkers, 
New York, unlawfully, wilfully and knowingly woula make 
false entries in, fail to make appropriate entries in, and 
fail to properly maintain the Federal firearms record, a 
record of the names of purchasers of firearms which the 
defendant John Jankowski was required to keep pursuant tc 
Title 18, United States Code, Section 923, and the reguia- 


tions promulgated thereunder (hereinafter referred to as 


the log book), in violation of Title 18, United States Code, 


Section 922M. 

"3. It was further a part of said conspiracy 
that the defendants Frank Grady and John Jankowski would 
and did cause to be entered in the log book as the pur- 


chasers of .30 caliber semi-automatic rifles the names of 
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persons who had not in fact purchased said rifles. 

"4. It was furthe- a part of said conspiracy 
that the defendant Frank Grady would issue to each person 
whose name was entered in the log book as described abuve 
a document which indicated that each such person had 
transferred to a third party the .20 caliber semi-automatic 
rifles shown in the log book as purchased by him. 

"Overt Acts. In furtherance of said conspiracy 
and to affect the objects thereof, the following overt acts 
were committed in the Southern District of New York.” 

I will read the overt acts in just a moment. 

The first count in this indictment charges both 
defendants with conspiracy in violation of Title 18, United 
States Code, Section 371. Now, you don't have to remember 
any of these Section numbers which I am about to mention 
to you. It is sufficient if you understand what those 
particular statutes from which I am going to read require 
or forbid. 

Now, Section 371 of Title 18 provides as follows: 

"If two or more persons conspire, either to 


commit any offense -gainst the United States or to defraud 


the United States or any agency thereof in any manner or 


for any purpose, and one or more of such persons do an act 
to affect the object of the conspiracy, each shall be 
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guilty of a crime." 

Essentially the first count charges that Frank 
Grady, together with John Jankowski and others, formed a 
conspiracy or criminal agreement to falsify firearms 
records '...ch Federal law required Mr. Jankowski as a 
licens-d gun dealer to keep. A conspiracy to commit a 
crime is a separate offense, distinct and apart from the 


substantive crimes the conspiracy was formed to accomplish. 


Thus the crime of conspiracy to falsify firearms records 


is different from what I will call the substantive crime 
of talsifying firearms records. fven though many of the 
Same acts may relate to both. Conspiracy focuses on the 
danger to the public of an agreement or plan by two or 
more people to ‘violate the law, whereas the substantive 
crime focuses on the carrying out of that agreement. 

Both of the defendants are charged under Count l, 
and it is important for you to consider the evidence sepa- 
rately as to each defendant. In order f_- you to find a 
defendant guilty of the crime of conspiracy charged in the 
first count of the indictment, the Government must prove 
to your satisfaction beyond a reasonable doubt the following 
elements, and I am giving you the elements of the crime of 
conspiracy: 

First, that during sometime from January 1970 
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up to the filing of the indictment cn March 8, 1976, a 
conspiracy or agreement existed ard that it was part of the 
conspiracy or agreement that the defendants and their 
co-conspirators would violate Sections 922M and 923 of 
Title 18 of the United States Code, which I will read to 
you later on. 

As I have already pointed out to you, the 


conspiracy charge is an entirely separate and distinct 


crime from the crime which was the object of the conspiracy. 


This fact, however, does not prevent you from considering 
proof of an“actual violation ar evidence that a conspiracy 
existed which had the purpc- /£ achieving ends which 
would constitute such a violation. 

Since the indictment also charges that the 
defendants committed such actual or substantive violations, 
I shall not summarize them for you at this time except to 
state that you must find in essence that it was a purpose 
of the conspiracy that the defencant whose case you are 
eunniéecine and one or ‘re co-conspirators would make 
false entries in, fail to make appropriate entries in, or 
would fail to properly maintain the Federal firearms record, 
a record of the names of transferees of firearms which the 
defendant John Jankowski was required to keep. 

The: second element, that the particular defendant 


524a 


SOUTHERN OISTR:ICT COURT REPCRTERS. U.S. COURTHOUSE 
FOLEY SQUARE NEW YORK. N.Y. CO 7-4880 


14 rdsr 898 
whose case vou are then considering knowingly and wilfully 
associated himself with the conspiracy: that is to say 

that he became a member. 

The third element, that one of the members of 
the conspiracy committed at least one of the overt acts 
listed in the indictment at or about the time and place 
alleaqed in the Southern District of New York. 

If the Government fails *o establish each 
essential element beyond a reasonable doubt as to a parti- 
cular defendant, ;ou must acquit that defendant of Count 1. 
If it succeeds, then your duty is to convict him of that 
count. 

Remember also trrit you must consider each de- 
fendant separately and that in order to convict the Govern- 
ment must prove each element as to the particular defendant 
whom you are considering beyond a reasonable doubt. 

Now, I will go over these elements one at a time. 
The first element is that a conspiracy existed. The gist 
of the crime of conspiracy is the unlawful combination or 


agreement to do an act which is in violation of the law. 


Whether or not the defendants accomplished what it is 


alleged they conspired to do is immaterial to the question 
of guilt or innocence with respect ts Count 1. Conspiracy 


has often been called a partnership for criminal purposes 
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in which each member becomes the agent of every other 
member. To establish a conspiracy the Government is not 
required to show two or more people sat down around a 
table and entered into a solemn compact, orally or in 
writing, stating that they had formed a conspiracy to do 
an act which jis in violation of the law, setting forth 


details of the plan, the means by which the project is to 


be carried out or the part to be played by each conspirator.) 


Indeed it would be extraordinary if there were ever such 
formal document or specific oral agreement. Your common 
sense will tell ycu that when people in fact undertake to 
enter into a criminal conspiracy, much is left to the 
unexpressed understandings. Conspirators don't usually 
reduce their agreements to writing or acknowledge them 
before a notary public or publicly announce their plans, 

From its very nature a conspiracy is almost 
invariably secret, in its origin and in its execution. 

It is sufficient for the purrose of this element 
if two or more persons in any manner, through any contri- 
vance, impliedly or tacitly, come to an understanding to 
violate the law together. Express language or specific 
words are not required to indicate assent to attachment to 
a conspiracy, nor is it required that you find all of the 
Claimed cc-conspirators alleged in the indictment joined 
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in the conspiracy in order to figd that a conspiracy 


existed. You need only find that one of the defendants or 


co-conspirators entered into an unlawfvl agreement with 
one or more other persons in order to find that a conspiracy 
existed. 

In determining whether there has been an unlawful 
agreement you may judge acts and conduct of the alleged 
co-conspirators which are done to carry out an apparent 
criminal purpose. The adage that actions speak louder 
than words is applicable here, and often the only evidence 
available is that of disconnected acts which, however, 
when taken together in connection with each other may show 
a conspiracy to secure a particular result just as satis- 
factorily and conclusively as more direct proof. 

The offense is complete when the agreement is 
made to do any act in violation of the law and any single 
act to affect the object of a conspiracy is thereafter 
committed by at least one of the co-conspirators. 

In determining whether the conspiracy charged 
in this inuictment actually existed you may consider the 
evidence of the acts or the conduct of the alleged con- 
spirators as a whole and the reasonable inferences to be 
drawn from such evidence. If upon such consideration of 
the evidence you find beyond a reasonable doubt that the 
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minds of at least two of the alleged conspirators met 
in an understanding way that they * ive agreed, as I have 
explained to you, to work together in furtherance of the 
unlawful scheme allegec iin the indictment, then proof of 
the existence of the conspiracy, that is to say the first 
element of the crime, is complete. 

Now, if you do concli hat a conspiracy as 


charged existed, then you will consider the second element 


of the crime, and you must determine wnether the defendant 
whose case you are then considering participeted in the 
conspiracy with knowledge of its unlawful pu:poses and 

in furtherance of its unlawful objectives. To find a 
aefendant's membership in a conspiracy you must find that 
he knowingly and intentionally participated therein.. 
Thus, mere knowledge by a defendant of the existence of a 


conspiracy or of any illegal act on the part of an alleged 


co-conspirator or mere association with one or more co- 


conspirators or mere unwitting participation or facilita- 
tion is not sufficient to estabiish membership in the 
conspiracy. The Government must establish beyond a 
reasonable doubt that the defendant whose case you are 

then considering was aware of its basic purposes and objects 
and t’ t he entered into the conspiracy with a specific 


criminal intent; that is, in this case with a purpose to 
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falsify the records of the J & J Bait Shop. 

Now, let me caution you that you do not have 
to find before you consider a defendant a member of the 
conspiracy that he knew that the basic purposes and objects 
of the conspiracy constituted a violation of Federal law, 
nor do you have to find that the acts which constituted 
hie participation in the conspiracy were themselves sub- 
stantive violations of law. Seo if the defendant with 


understanding of ...e unlawful character of the conspiracy 


intentionally engages in, advises or assists the undertaking 


for the purpose of furthering it, makina it something he 
wishes to succeed, he thereby becomes a knowing and wilful 
participant or member and a co-conspirator. 

Knowledge is a matter of inference from facts 
proved. It is not necessary that a defendant be fully 
informed as to all > details o1 the scope of the con- 
spiracy. He need not know all of its activities and actors} 
but I do want to caution you that mere association with 


one or more co-conspirators does not make one a member of 


the conspiracy, nor is knowledge without participation 
sufficient. What is necessary is that the defendant whose 
case you are considering participated witn knowledge of 

at least some of the purposes of the conspiracy and with 


intent to aid in the accomplishment of those unlawful ends. 
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2 i The guilt of a conspirator is not governed by 


3 the extent or duration of his participation in the con- 
| | 
, | 
4 || spiracy. Even if one joined the conspiracy after it was 


5 || formed and was engaged in it for a more limited degree 
6 or a lesser period of: time than other co-conspirators, he 


| : 
7 si is equally culpable so long as he was a co-conspirator. 


8 ] Each member of a conspiracy may perform separate and 

9 1 distinct acts at different times in different places, 

10 | and some conspirators may play major roles while others 

11 have only minor parts. 

12 The question is did a defendant join one or more 


| 
| others in a conspiracy as charged in the indictment with 
14 awareness of its basic illegal purposes and aims? If so, 


| 
| 
| 
| 
| 
then the law tr2ats him as a full member of the conspiracy. | 
| 
| 


16 A conspiracy, once shown to have been formed, 

17 | may be considered by the jury, if you so find on the 

18 |, evidence, to have continued until its objective is accom- 

19 | plished or until there was an affirmative act of ea 
20 | by its members, or until its existence is discovered by | 
21 | the authorities. Once a person is found to be a member | 
2 | of a conspiracy y5u may infer that he continued his member- 
23 ship until its termination, unless there is evidence of 


withdrawal or disassociation. These questions, however, 


mR 


are fact questions. They are matters solely for the 
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jury's determination. 

Now, when people enter into a conspiracy to 
accomplish an unlawful purpose, they become agents for one 
another in carrying out the conspiracy. Therefore, the 
acts or declarations of one member of the conspiracy made 


during the exis*znce and in the course of the conspiracy 


and in furthera.ce of the common purpose >f the conspiracy 
are deemed to be the acts of all and all are responsible 
for such acts. 


Accordingly, if you find in accordance with these 


instructions that the alleged conspiracy existed and that 
the defendant whose case you are then considering and 
one or more other persons were co-conspirators, were 


participants in it, then acts done and statements and 


declarations made in furtherance of the conspiracy by the 


persons found by you to have been members of the conspiracy, 


| 
| 
| 
} 
i 
| 
| 
| 
| 
| 


may be considered by you against the defendant whom you 
find was a member even though such acts or declarations 
were made outside of his presence and without his know- 
ledge. 


Now, it is very important, members of the jury, 


to note that this principle applies only to the acts and 


declarations done or made during the continuance of the 


conspiracy by a conspirator and in furtherance thereof; 
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that is, to carry out the unlawful objective or purpose of 
the conspiracy. It does not apply to any acts or declara- 
tions which do not have these characteristics. So in 
considering statements made or acts done at a time when 

the record shows that a particular defendant was not 
present, before you may consider such evidence against the 
absent defendant you m determine whether the acts or 
declarations were made during the continuance of the 


conspiracy and in furtherance thereof by a member of the 


conspiracy. 

Now, there is certain testimony which I | 
specifically directed you may not consider as to a particular 
defendant, and those directions which I made still do seis 
You are to adhere to those. But as to other situations 


where evidence was taken and the jury was informed thet it 


determine, before you can give that any weight as to the 


| 
| 
was taken subject to a motion, as to those you are to 
| 


non-present defendant, you must make those determinations 

I have just mentioned. If you don't find that the acts 

or declarations had those characteristics I just mentioned, 

then you cannot consider them as to the absent defendant. 
Now, in determining whether a particular 

defendant was a member of the conspiracy, the jury must 

consider only his acts or statements. He cannot be bound 
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by the acts or declarations of other participants until 


it is first established that the conspiracy which is charged 
existed and that he was one of its members. But once you 
have established those two matters to your satisfaction 
beyond a reasonable doubt, then you may consider the acts 
and declarations of the other conspirators done during the 


continuance of the conspiracy in furtherance thereof in 


respect to a defendant whether or not he was present. 


Assuming, first, that you have found that the 
alleged conspiracy existed, and, second, that as to the 
defendant whose case is then being considered by you that 
he was a member of the conspiracy, then you must consider 
whether the Government has proved beyond a reasonable 
doubt the third element, and that is, the commission of an 


overt act in furtherance of the conspiracy and in the 


Southern District of New York. 

An overt act is any step, action or conduct 
which is taken to achieve or accomplish or further the 
objective of the conspiracy. The purpose of requiring 


proof of an overt act is that parties might conspire and 


agree together to do an act which violates the law. After 
they reach that agreement they might change their minds, 
do nothind about it to carry it into effect. In that case 


it would be only talk. It would not constitute a crime. 
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So it is an essential element of the crime of conspiracy 
that an overt act must be committed by a conspirator during 
the existence of a conspiract’ and in furtherance thereof. 
But the overt act need not be a criminal act nor need it 
be the crime which is the object of the conspiracy. 

Now, I am going to read the overt acts from the 
indictment. 


"In furtherance of said conspiracy and to affect 


the objects thereof the following overt acts were committed 


in the Southern District 6f New York: 

"1. On or about May 4, 1970, and on or about 
May 7, 1970, the defendant Frank Grady entered his name 
upon the log book of J & J Bait Shop, 32 Yonkers Avenue, 
Yonkers, New York, as the purchaser of two .30 caliber 
semi-automatic rifles, 17228, 173209, respectively. 

"2. On or about May 6, 1970, the defendants 
Frank Grady and John Jankowski caused a person to enter 
his name in the log book at J & J Bait S!i=p, 32 Yonkers 
Avenue, Yonkers, New York, as the purchaser of two .30 
caliber semi-automatic rifles, numbers 169173 and 167659, 
respectively, when in fact such a person was not the true 
purchaser. 

"3. On or about May 6, 1970, the defendants 


Frank Grady and John Jankowski caused a person to enter 
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his name in the log book at J & J Bait Shop, 32 Yonkers 
Avenue, Yonkers, New York, as the purchaser of two .30 
caliber semi-automatic rifles, Numbers 170426 and 172767, 
respectively, when in fact such person was not the true 


purchaser. 


"4. On or about May 6, 1970, the defendants 
Frank Grady and John Jankowski caused a person to enter his 
name in the log book at J & J Bait Shop, 32 Yonkers Avenue, | 
Yonkers, New York, as the purchaser of two .30 caliber 
semi-automatic rifles, Numbers 168111 and 167661, respective: 
ly, when in fact such person was not the true purchaser. 

"S. On or about May 7, 1970, and on or about 
July 21, 1970, the defendants Frank Grady and John 
Jankowski caused a person to enter his name in the log 
book at J & J Bait Shop, 32 Yonkers Avenue, Yonkers, New 
York, as the purchaser of two .30 caliber semi-automatic 
rifles, Numbers 171189 and 171776, respectively, when in 
fact such person was not the true purchaser. 

"6. On or about May 7, 1970, John Jankowski, 
the defendant, entered his name in the log book at J & J 


Bait Shop, 32 Yonkers Avenue, Yonkers, New York, as the 


purchaser of one .30 caliber semi-automatic rifle Number 
372329." 


It is not necessary for the Government to prove 
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| 
that each member of the conspiracy committed or participated! 
in any particular overt act. Since the act of any one 


done in furtherance of the conspiracy becomes the act of 


any other member. Also the Government is not required 


prove each of the overt acts as alleged in the indictment. 


It is sufficient for Count 1 if it proves the commission 


of at least one of the acts in the Southern District of 
New York, which includes Manhattan, the Bronx, and Yonkers, 
New York, at or about the time alleged. The overt act 
need not have occurred at the precise time or place 
alleged in the indictrent. 

While the indictment charges that the conspiracy 
existed from on or about January i970 and continuously 
thereafter up to and including the date of the filing of 
the indictment, that is, March 8, 1976, it is not essential 
that the Government prove that the conspiracy started and 
ended on or about those specific dates. It is sufficient 
if you find that in fact the conspiracy charged was formed 
and existed for some time within the period set forth 
in the indictment, and that at least one of the overt acts 
was committed in furtherance thereof within that time 
period. 

As I mentioned to you before, however, any 
such conspiracy, if there was one, ended when it was dis- 
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covered, which the jury could find happened when Agent 

Quinn of the Alcohol, Tobacco and Firearms Division of the 

United States Treasury went to Jankowski's store in 1973, | 
Now, I will now read certain of the counts 

having numbers between 2 and 17, which for convenience I 


will call the substantive false records counts. I am 
\ 


just using that name as a matter of convenience to shorten 


my discussion with you. I instruct you at this time that 
«he counts originally numbered 9, 10, 11, 12, 13, 14 ana 
18 are no longer before you for your consideration. Thus, 
you may not consider any charges as to those specific 
counts. You should not speculate as to why those counts 
are no longer open, The only counts which you need 


consider are Counts 2, 3, 4, 5, 6,.7, 8, 15, 16 and 17. 


In doing so you cannot draw any adverse inference whatsoever 
against ary defendant concernine any counts which are no 


longer before the Court and jury. 


"The Grand Jury further charges on or about the 
dates hereinafter set forth in the Southern District of 


New York John Jankowski, who at all times relevant to this 


indictment was a licensed dealer in firearms doing business 
as J & J Bait Shop, 32 Yonkers Avenue, Yonkers, New York, 


and Frank Grady, the defendants, unlawfully, wilfully and 


I will now read those counts. 
| 
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knowingly did make an\' caused to be made false entries on 
records which the defendant John Jankowski was required to 
keep pursuant to Section 923 of Title 18, United States 
Code, and regulations promulgated thereunder, to wit, 

the Federal firearms record, and did fail and cause to 

fail to make appropriate entries in and to maintain said 
record with respect to the transfer of the Tearms herein- 
after identified in Counts 2 through 18. 

"Count 2. May 6, 1970, Universal Firearms 
Corporation .30 caliber semi-automatic rifle, Serial No. 
169173. 

"Count 1970, } 167659. 

"Count 1970, 170426. 

"Count 1970, 168111. 

"Count 1970, 171189. 

"Count May 1970, 172767. 

"Count May 8, 1970, No. 167661. 

"Count July 21, 1970, No. 171776. 

"Count July 22, 1970, No. 169603. 

"Count 17. July 22, 1970, No. 170891." 

Now, each defendant is charged in these counts 
with having violated Title 18, Section 922M, which reads as 


follows: 


"It shall be unlawful for any licensed dealer to 
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make any false entry in, to fail to make an appropriate 
entry in, or to fail to properly maintain any record which 
he is required to keep pursuant to Section 923 of this 


Chapter and the regulations promulgated thereunder." 


in Subsection G: 
"Each licensed dealer shall maintain such records 
of sale or other disposition of firearms at such place, 


for such period and in such form as the Secretary of the 


| 
| 
Now, Section 923 which I just mentioned states 
| 
| 
| 


Treasury may by requlations prescribe." 

I further instruct you that under the authority | 
granted him in Section 923G, the Secretary of the Treasury | 
has prescribed the following regulation for the keeping | 
of records. That regulation has the force of law. It is 
found under No. 27 CFR 178.125E. It provides: 

“Fach licensed dealer shall enter into a per- 
manent record 0” ach receipt and disposition of firearms. 


The record shall show the date of the sale or disposition 


of each firearm, the name of the person to whom the firearm 


is transferred, and the address of the person to whom 
transferred." 

I would like to insrruct you as to the definition 
of the word firearm, which is a word you have heard 


throuchout the trial. When we use it in the context of this 


| 
| 
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trial we are talking about the particular type of firearm, 
some of which have been received in evidence here. The 
Statute provides that the term firearm means "Any weapon 
which will or is desiqned to or may readily be converted 
to expel a projectile by the action of an explosive.” 

Now, in determining whether these particular 
firearms which have been mentioned in this case were 
firearms, you need not rely solely on the testimony of 
Gunnar Erickson, but you may. You have a right to examine 
the firearms in the jury room and to consider all of the 
relevant testimony in the case. You may consider whether 
they were new when purchased, you may consider the invoice 
from Roskin Brothers, you may look them over yourselves, and 
you may. on all the evidence before you, consider whether 
they were firearms, whether they were weapons in the sense 
of the statute in that they were deisgqned to or may readily 
be converted to expel a projectile by the action of an ex- 
plosive. 

I will speak about Mr. Jankowski first in con- 
nection with the so-called substantive fales entry counts. 


In order to find the defendant John Jankowski guilty of any 


of the offenses charged in Counts 2 through 8 and Counts 15, 


16, and 17, you must find as to that particular count you are 


considering that the following elements have been proved | 


. | 
beyond a reasonable d-ubt, and these are the elements: 
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First, the defendant John Jankowski was a li- 
censec dealer. 

Second, on or about the time and place charged 
in the particular count yov are then considerina, the 
defendant John Jankowski made or caused to be made a false 
entry or failed to make an appropriate encry in or failed 
to properly maintain Government Exhibit $, which is the 
Federal firearms record. 

The third element is that he did so unlawfully, 
wilfully and knowingly. 

The Gun Control Act of 1968 was passed by the 
Conaress of the United States to help the Governmert locate 
and check upon the transferees of firearms Here in this 
case the defendants Grady and Jankowski claimed that the 
records which defendant Jankowski was required to keep, 
that is Exhibit 9, recorded the true name and address of 
the persons who signed the book and that consequently the 
Government was not deprived of true information. 

On the other hand, the Government's position is 
that the acts of entering true names and addresses were 
the means allegedly used to deprive the Government of 
what it contends is the true information; that is, that 
in fact Defendant Grady and individuals other than the 


persons listed in the records were the persons to whom 
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defendant Jankowski sold or delivered and transferred the 
firearms identified in the indictment: that defendants 
Srady and Jankowski engaged in a subterfuge by causing 
other persons to be listed as the persons to whom the 
firearms were sold or delivered; and that this practice 
was calculated to impede the Government in its riaht to 
control and check on transfers of firearms. 

In this connection you must consider the totality 
of the circumstances in this case. You may use your | 
common sense, and you are not required to look at individual | 


transactions in isolation. In considering whether it is 


possible to make a false entry in a Federal firearms record 


by recording the true name, address, Social Security number, 


the date of birth of a person next to the serial number 

for the particular M-l carbine, you may consider that 
activity in connection « “h the contention that papers 

were then issued to the persons who were then listed in the 
log book which indicated each person had transferred his 
firearm to a third party at a date subsequent to purchase, 
and also the statement attributed to a member of the 
conspiracy to the effect that those persons were deceased, 
In other words, the entry of true names could be regarded 
by the jury as falsification if it was part of the scheme 


to obfuscate and conceal the chain of possession or the 
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travels from person to person which a pa.ticular numbered 
firearm takes between the time it is manufactured and the 
time that it passes from the wholesaler to the retailer to 
the purchaser and then to subsequent purchasers, until it 
reaches some point in time someplace where the Government 
desires to knows who owns it or how it reached such place. 

In this recard it is crucial to the Government's 
case for Mr. Jankowski to have known of the intention 
of the purchasers to obfuscate the firearms records, 
that he d ”* .n fact know it, and that being aware of the 
basic purpose of the alleged scheme he agreed, either 
tacitly or expressly, that false entries r "> in his 
records. 

If Jankowski did not know that the names re- 
corded were not those of the true transferees as required 
by the statute and regulations as I have just read, he must 
be acquitted on those false record substai tive counts; 
that is to say, numbers 2 through 17, 2 throuch 8 and 
15, 16 and 17. And so also Mr. Grady, as to those 
particular counts, for reasons which I will explain to 
you later. 

Please keep the counts separate in your mind. 
Different rules apply to Count 1 and Count 1% than the 
rules which apply to Counts 2 through 8 anc 15, 16 and 17. 


543a 


SOUTHERN O:ISTHICT COURT REPORTERS U.S. COURTHOUSE 


917 

Now, the enforcement of the Gun Control Act of 
1968 which the defendants are charged with violating in 
the substantive cceunts, is an important part of the Feder: 1 
policy established by Congress. It is your duty under the 
oath you have taken to decide this case on the facts as 
you find them in accordance with the law. It makes no 
difference whether you approve or disapprove of the Gun 
Control Act or the way it is enforced, and whether you 
think it is unfair or whether you think the law should be 
different. 

The Gun Control Act is desiqned to serve several 
functions, including deterring or preventing individuals 
intending to act unlawfully with respect to guns by 
requiring them to reveal their identification, and providing 
law enforcement officials with information as to the owner- 
ship of guns, and to facilitate investigation. 

Even if you believe that the Gun Control Act is 
a bad law or that it doesn't serve the purposes for which 


it was intended, or you think that Congress should repeal 


it or change it, this would not justify an act in violation 


of that law. 

I‘ the evidence shows beyond a reasonable doubt 
that any defendant in this trial committed any of the 
srimes charged against him in any particular count, it is 
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your duty to convict. 

If the evidence does not warrant the conclusion 
that he is guilty beyond a reasonable doubt, tnen it is 
your duty to acquit hin. 


As to the first element of these counts 2 through 


8 and 15, 16 and 17, Mr. John Jankowski has himself tes- 
tified that he was a licensed dealer in firearms at the 
time of the alleged commission of these offenses. 

As to the second element, if you find beyond a 
reasonable doubt that John Jankowski caused or allowed to 
be made a false entry in or failed to make an appropriate 


entry in, or failed to properly maintain Government's 


Exhibit 9, the Federal firearms record, then you will find 


t the second element of these counts is satisfied. 

You must make a separate determination as to 
each of the counts which have been charged in the indict- 
ment and which remain open for your consideration at this 
time. 

If you find beyond a reasonable doubt that John 
Jankowski made or allowed false entries or failed to make 
appropriate, that is to say, truthful entries, or failed 
to properly maintain these records as to some of these 
counts but not as to others, then you will find that the 


second element is satisfied as to those counts where there 
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were false entries or failure to make truthful entries. 

As to any counts where you have not found false 
entries or a failure to keep a proper record, you must 
find that the second element is not Satisfied, and you 
therefore must acquit the defendant John Jankowski on that 
count or counts. 

You may treat an entry as false only if you find 
that it was an intentional subterfuge to have the effect 
of covering up the devolution or ownership of the weapon 
o that the trail would get lost by reason of the transfer 
of it to a deceased person or by reason of the spreauing 
around of the number of guns among a number of names. 


The entry would not be false unless at the time 


the entry was made the person signing the book was not 


regarded by Jankowski and Grady as the true transferee 

of the weapon but, rather, as a person Sianing a line or 
lines in the book solely to act as a front or coverup for 
guns which were intended to be transferred or delivered to 
someone else. 

You may consider in this regard whether the 
person whose name was entered into the book paid for the 
gun; whether he ever possessed it or selected it or did any 
of those acts which your common. sense will tell you will 


be the ordinary normal acts of a person making a good faith 
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purchase of one or two rifles from a sporting goods store. 
Here again, you can and should consider the 

totality of the facts as developed in the evidence. 


Even if you find that the Government has proved 


the existence of the first two elements as to the particular 
substantive falsification count which you are considering, 
you may not find the defendant John Jankowski quilty on 

that particular count unless you also find a third element, 


that is: that he acted unlawfully, wilfully and knowingly. 


Also, you must make a separate determination as to the 
existence or non-existence of this third element on each 
of the substantive counts which r-wains in front of you 


for your consideration. 


are important words. The question is, what do they mean? 
Let me tell you first what they do not mean: They do not 
mean the Government has to show that the defendant knew 

he was breaking a particular law before he can be convicted 
of the crime. They don't mean that the Covernment has 

to show that a defendant intended to profit at the expense 
of any other person, nor do they have anything to do with 
the defendant's personal or private reasons for violating 

a statute, for if after considerina all the evidence in 


accordance with my instructions to you, you come to the 
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conclusion that t' defendant whose case you are then 
considering, violated the statute and did so knowingly and 
wilfully, then, in that event, his personal or private 
reasons for violating the statute are of no consequence 
as far as his guilt is concerned. 

I instruct you that the words unlawfully, 
knowingly, and wilfully mean deliberately; intentionally. 
In other words, you must be satisfied beyond a reasonable 


doubt that the defendant whose case you are considering 


acted with knowledge, consciously and with the free exercise| 


of his will. 
The word "knowingly" and "wilfully" are opposed 


to the idea of inadve.:tent or accidental occurrence. An 


act is done knowingly if it is done voluntarily and 
purposely, and not because of mistake, accident, mere 
negligence or c ver innocent reasons. 

An act is done wilfully, if it is done knowingly 
and deliberately. Wilful does not mean that the defendant, 
in addition to knowing what he was doing must also suppose 
he was breaking the law. It is not.necessary that the 
defendant know he is violating any particular statute. 
Rather, it is sufficient if you are convinced beyc-d a 
reasonable doubt that he was aware of the general unlawful 


nature of his act. 
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Knowledge and intent, members of the jury, 
exist in the mind. We can't look into one man's mind to 
see what went on. The only way you have for arriving 
at a decision of these questions is to take into considera- 
tion all the facts and circumstances shown by the evidence 
and to determine from such facts and c: cumstances whether 
the requisite knowledge and intent were present at the 
time in question. 

Direct proo® is unnecessary. Knowledge and 
intent may be inferred from all of the surrounding cir- 
cumstances. 

Now, I am going to talk about Mr. Grady with 
respect to Counts 2 through 8 and 15, 16 and 17. 

In order to find the defendant Frank Grady 
guilty of the offenses charged in those counts, you must 
find beyond a reasonable doubt with respect to each of 
these counts 

First, that the Government has proven beyond a 
reasonable doubt each of the elements I just mentioned, 
which are necessary for you to find the defendant John 
Jankowski guilty of that particular count. 

Second, that the Government has proven beyond 
a reasonable doubt that the defendant Frank Grady aided 


or abetted the defendant John Jankowski in committing the 
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offense charged in that particular count. Mr. Grady was 
not a licensed dealer in firearms, and accordingly the 
Government is not contending nor can it contend that he 
had a duty to maintain proper records for the J & J 
Bait Shop. 

However, Section 2 of Title 18 of the United 
States Code provides that whoever commits an offense 
against the United States or aids, ahets, counsels, 
commands, induces or procures its commission, is punishable 
as a principal. 

Thus in order for you to find tie defendant 
Frank Grady guilty on any of these counts between the 
numbers of 2 and 17 inclusive, it is net necessary for you 
to find that he actually performed every act alleged in 
these counts. What is required, however, is that the 
Government prove beyond a reasonable doubt all three of 
the elements as against Mr. Jankowski and that Mr. Grady 
aided and abetted the commission of the specific oftunse 
charged in a count by Mr. Jankowski. 

Once again I remind you, vou must consider each 


of these so-called substantive falsification counts 


separately because each is a separate and distinct crime. 


What does it mean to aid and abet in the 


commission of an offense? A person who shares in another 
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person's criminal purposes and encuurages and assists the 


other to carry ou “-hat purpose makes himself an aider 


and abettor and is punishable under the law as a principal. 
There is no precise rule as to what acts a defendant must 
perform in order to constitute himself an aider or abettor 
in the crime of another verson. It is encugh if ¢ 
defendant in some manner associated himself with the 
illegal venture, participated in it as something that he 
wished to bring about, or that he sought by his actions 
to make it succeed, and had a stake in the outcome. 

Even a small deqree of concert or collusion 
of that sort will be sufficient. The assistance aqiven need 
not contribute to the criminal result to the decree that 
the occurrence of the act depended upon such assistance. 
It is sufficient if the assistance facilitates or encovraaes 
a result that would have taken place without it. 

Therefore, in order to find that the defendant 
Prank Grady aidea and abetted the commission of any of 
these offenses you must find beyond a reasonable doubt 
that he associated himself with the venture, that he par- 
ticipated in it as somethir.g he wished to bring about, 
that he sought by his action to make it succeed. 

Once again I should remind you that you may 


not find Mr. Grady quilty of aiding and abettina unless 
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you find beyond a reasonable dourt the existence of all 
three elements of the particular offense which you are 
considering aqainst Mr. Jankowski and also that Mr. Grady 
knowingly and wilfully aided and abetted the commission by 


Mr. Jankowski in the sense that I have just explained. 


If you find that Mr. Jankowski did not act 


knowingly and wilfully in the sense which I have explained ,| 
then you must acquit Mr. Grady on the particular substantive! 


offense which you are considering. 

The law is clear that specific criminal intent 
must be shown in the mind of both the alleged principals 
on those counts, and the alleged aide~ or abettor, here 
Mr. Grady, beyond a reasonable doubt before you can convict 
Mr. Grady as the aider and abettor on these particular 
counts that I have just mentioned. 

When I use these words “specific criminal 
intent,” I mean specific intention to do an act which 
violates the statute. It is not necessary that a defendant | 
know the particular law which he is violating and it is 
not necessary for the Government to show that he has read 
the statute, or has any actual familiarity with the rules 
themselves. But he must intend to do the act itself which 


the law forbids. 


Conversely, on the conspiracy count, or Count l, 
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as the sending or taking out of the United States in any 
manner any article or equipment on the United States 
Munitions List. 

As to the second element, I instruct you that 
semi-automatic .30 caliber rifles are desiqnated on the 
United States Munititions list. 

If you find beyond a reasonable doubt that the 
guns which Mr. Grady allegedly exported were .30 caliber 


semi-automatic rifles, the numbers of which are mentioned 


in the indictment, then the second element of this count 
will have been proven. 

As to the definition of those guns, the 
definition of firearm is the same as that which I have 
read to you before in connection with prior counts and 
as to the caliber of the firearm, you may consider the 


testimony of Mr. Gunnar Frickson or the invoices which 


Exhibits 1 and 2. 
As to the third element, there is evidence, 


specifically Government's Exhibits 5 and 6, from which 


the Jury might conclude Mr. Grady did not have 


either a license to export or written aprroval to export, 


from the Department of State, or an exemption from these 
requirements. If you find beyond a reasonable doubt that 
Mr. Grady had no license or written approval or exemption 
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from the United States substantially all of the firearms 
listed in Count 19 of the indictment; 

Second, that such firearms were on the United 
States Munitions List; 

And third, that Mr. Grady exported these fire- 
arms without first having obtained a license therefor or 
written approval therefor from the Department of State or 
an exemption from those requirements; 

And fourth, that in doing so, Mr. Grady acted 
unlawfully, wilfully and knowingly. 

As to the first element, the Government does 
not contend that Mr. Grady personally put these firearms 
on a ship or airplane. Rather, it is charged that Mr. 
Grady aided and abetted their export by others. 

I have already discussed aiding and abetting 
with you with respect to other counts and I instruct you 
that you are to apply the same principles here. Thus, 
Mr. Grady can only be found guilty of aiding and abetting 


the crime of illegal export if he willingly associated 


himself with the illegal export in any way and wilfully 


participated in it, knowingly and intentionally as something 


he wished to bring about; that is, to make it succeed. 


In connection with this first element, ~ have 


used the word "export." That word "export" is defined 


| 
| 
| 
| 
' 
! 
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you could find that Jankowski conspired with somebody 


than Grady, that is to say, possibly O'Brien or Casey 
any of the other persons who have been referred to in 
trial as alleaed co-conspirators, but not with Grady, 

in that case you could convict Mr. Jankowski of Count 
and acquit Grady. Similarly, you might find that Mr. 
Grady conspired with Mr. O'Brien or Mr. Casey or persons 
other than Mr. Jankowski, and in that case, you could 
convict Mr. Grady of Count 1, and acquit Mr. Jankowski. 

It is not necessary to the Government's theory 
in this case to show that Grady and Jankowski conspired 
with each other: it is sufficient if the conspiracy existed 
and the defendant whose case you are then considering 
became a member knowinaly and wilfully and that an overt 
act “ook place. But on those counts numbered between 2 
and 18 the rule is otherwise, and unless Mr. Jankowski is 
guilty with respect to a count within that grouping in the 
indictment, Mr. Grady must be acquitted. 

Finally, I come to the last count, the so-called 
exporting count, Count 19. This count relates only to Mr. 
Grady. I will read it to you. 

“The Grand Jury further charges that during 
the period between May 1, 1970 to the date of filing of 
this indictment in the Southern District of New York and 
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elsewhere, the defendant Frank Grady unlawfully, wilfully 
and knowingly did export from the United Sta“es the fire- 
arms on the United States munitions list hereinafter 
identified. without first having obtained a license therefor 
or written approval therefor from the Department of State 
for an exemption of such requirement. 

There is a list of firearms, Universal Firearms 
Corporation, .30 caliber semi-automatic rifle No. 169171; 
No. 167659; No. 168111; No. 171189; No. 167661; No. 171900; 
No. 170094; No. 166438; No. 170633; and No. 172218. 

Basically, Count 19 charges Mr. Grady with a 
violation of the following regulation issued by the 
Secretary of State of the United States; that regulation 
has the force of law: 

"It shall be unlawful for any person to export 
or attempt to export from the United States any of those 
articles on the United States Munitions List without first 
having obtained a license therefor unlesss written approval 
was obtained from the Department of Sta*e or an exemption 
from this requirement is authorized." 


In order to find the defendant Grady guilty of 


Count 19, the jury must be satisfied beyond a reasonable 


doubt as to these following elements: 


First,that Grady, along with others, exported 
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for any reason to find a verdict of nc: quilty . But, on 
the other hand, if you shouwid find that the law has been 
violated as charged by any defendant as to any count, you 
should not hesitate because of sympathy or any other reason 
to render a verdict cf guilty, as a clear warning that 
crime may not be committed with impunity. 

The public is entitled to be assured of this. 

If the jury finds as to any particular defendant 
beyond a reasc ‘e doubt that the Government has proved 

of the elements of any particular count in this indict- 

ent it is of no concern to the jury what the motive for 
the violation might have been. The Government is not 
required to prove the motive for any crime, although it 
may do so, and it is of no significance to the jury 
what the motive is. if the motive for a violation of 
law should turn ou* to be an unselfish one, and even if the 
defendant believes he was acting in performance of a higher 
duty or obligation or desiring to help someor? else who 


is believed to be in need of his assistance, such as the 


oppressed people in Northern Ireland, such a motive, 


however highly you may regard it, does not justify the 
commission of a Federal crime. 
A word about the deliberating. Fach juror is 
entitled to his or her own opinion. Fach of you should 
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exchange your views with your fellow jurors. That is the 
purpose of jury deliberations. To discuss and consider the 
eviaence, to listen to the arguments of the other jurors, 
to present your indi: idual views and to consult with one 
another; to do so politely and patiently, and to reach a 
verdict based solely and wholly =n the evidence, if you can 
do so without violence to your own individual judqment. 

But each one of you must decide this case for 
himself or herself after consideration with your fellow 
jurors. If, after carefully weighing all the evidence and 
listening to the arguments of your fellow jurors, you 
entertain a conscientious view that differs from the rest, 
you are not to yield your judgment simply because you are 
outnumbered or outweighed. For each of you your final 
vote must reflect your individua: conscientious judgment 
as to how the case should be decided. 


In order to find a verdict on any count, it 


must be a unanimous verdict. That is to say, all jurors 


must agree. When the verdict is taken the jury will he 
asked to state the verdict separately as to each count to 
the defendant or defendants named therein. 

While you are deliberating you may desire to 
have some part of the testimony read to you. If that is 


so, please be very precise to what you'd like to have read 
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and I will direct that it be done. 


You may find that you want to see some of the 
exhibits. If so, piease send out a note asking for what 
you would like to have. Maybe there might be some uncer- 
tainty as to the meaning of some of the Court's instructions 
If that is so, please send out a question which will clear 
up any difficulty you may have. 

All those notes must be sent out by the Forelady, 


Mrs. Rodriguez. And I ask you, please, in your notes not 


to indicate how the jury may then be divided as to any 


count or any defendant. The Court does not want to know 


that in any note. The note shouid merely set forth what 

the jury would like to have done or explained or furnished. | 
If you ask for a copy of the indictment, that 

can be sent to you, but as I told you before, an indictment 

is not evidence. All notes from the jury will come from 

the Forelady. 


At this time would you swea~ - the marshals. 


[At 3:03 p.m. two mars. were duly sworn. ] 


to ask you to renain seated in the box for a few minutes 


| 
! 
THE COURT: Members of the jury, I am now going | 
| 


while I confer in the other room with the attorneys to 


‘ 3 


| 
see if there are any instructions they would like to have 


me explain to you or anything I miaht have omitted in my 
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statement. Please don't discuss the case among yourselves 
as you sit here, because it might be possible that I may 
have to give you additional instructions. 
{In the robing room:] 

THE COURT: Mr. Carey, do you have any addi- 
tional recuests? 

MR. CAREY: I do, your Honor. I would like the 


Court to charge the jury using its standard charge on 


witnesses equally available to each side. 
THE COURT: I don't think that is necessary 


in view of the comment that I made at the time the objections 


| 

| 

were made. I decline to do so. | 
| 


MR. CAREY: The Government would also like the 
Court to charge the jury the Government need not prove the 


firearms were operable, 


THE COURT: I helieve I covered what the 


definition of a firearm was. I read them the statute. 
I decline to go further into that unless they ask a 
question about it. 


MR. CAREY: The Government requests the Court 


to charge the jury they micht consider the success of the 
conspiracy as evidence of the object of the conspiracy, 
in the form that the Government has submitted it in 


Request No. 4, 
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MR. CAREY: The Government requests the Court 
to charge that the jury may consider the evidence which has 
been introduced in this trial relative to Count 1 which 
have been dismissed in determining, in reaching a decision 
on the counts which have not been dismissed, 

THE COURT: I decline to so charge. Although 
certainly all exhibits and testimony which have not been 
stricken out are before them. They have been told that. 
Some of them do apply to the conspiracy. 

MR. CAREY: I know, your Honor. I think there 
may be some.confusion. I think the jury may think since 
these counts have been dismissed they may not consider the 
testimony as to those counts. The Court has stated this 
but I would like it emphasized because I think it has not 
been sufficiently emphasized, namely, that although the in- 
dictment charges in the conjunctive, if they should happen 
to read it they should understand that they need not find 
that the defendants have done all of the three things 
listed in the indictment. namely, they need not find the 
defendants both made false entries, failed to make appro- 
priate entries, and failed to properly maintain. 

THE COURT: I believe in the context of this 


case that should be clear. If there is any auestion from 
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the jury I will cover that, because I think that is the 
law. I decline to charae it at this point. 


MR. CAREY: Your Honor correctly stated it, 


but I think it needs some added emphasis. 
THE COURT: I decline to do so. 


MR. CAREY: Finally, the Government requests 


that the Court charge the jury on consciousness of guilt 

in the form similar to Government's Reauest No. 18, that is 
related to Mr. Grady's request through Mr. McMorris that 

he not talk. 


THE COURT: I have already ruled that in the 


side bar conference. I decline to so charge for the reasons 


I stated at that time. 
CAREY: No further requests. 
COURT: Do you have anything, Mr. 
BRUCE: 


DURKIN: I ask your Honor most respectfully 


to charge that in giving the charge against Grady and this 
particular Count No. 19 which is the export count, that 
they must find in order to convict that the Government 
have proven each and every element of the crime charged. 


THE COURT: I did tell them that. I enumerated 


the elements and said they all have to be found. Certainly 


I did. 
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MR. DURKAN: Included in that your Honor is 

4. I believe you charged that if he knowingly aided 
and abetted Martin Lyons, it should also be charged with 
respect to whether or not Martin Lyons had a license. 

THE COURT: I did, I believe, say unlawful 
export and I defined what unlawful export meant. You may 
have an exception to the extent that is not properly 
covered, I believe I did cover it. 

MR. DURKAN: One other thing, your Honor. It's 
in the nature of a request. Your Honor was talking about 
if Mr. Jankowski is acauitted on the substantive counts 
then of necessity Mr. Grady must be acquitted as an aider 
and abettor. You said it I think at least twice. Counts 
2 through 18. I think you meant 2 through 8 and -- 

THE COURT: I think I stated Numbers 2 through 
18. I think it is clear to them. 

MR. CAREY: I think your Honor made it clear. 

MR. DURKAN: I just wanted to draw that to your 


Honor's attention. 


THE COURT: I think it is clear to them that 


they can't consider any of the counts that have been dis- 

missed. I said those numbered between 2 and 18, was the 

wording I did use once. It was so clumsy the other way. 
MR. DURKAN: I just wanted to draw it to your 
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Honor's attention. 

THE COURT: I think the record is adequate on 
that. Anything else, gentlemen? If not, I will send them 
on to lunch. 

MR. DURKAN: If your Honor wants exceptions now, 

ew. 

THE COURT: Certainly. 

MR. DURKAN: I very briefly except to your 
Honor's charge that the jury can examine the guns and take 
them into the jury room as an aid in determining whether 
or not they are operable. 

THE COURT: You may have an exception to that 
but I haven't used the word operable in my discussion. 

I relied on the statute. I read them the statute. Since 
the statute is drawn in such a peculiar fashion I have not 


intended to try to tell them that -- 1 haven't tried to 


draw any contrasts between the word “operable” and those 


foolish words which Congress set forth and which have been 
carried over to the exporting definition also. Unless I 
have to deal with that, I would prefer not to do so. 

I think it unfair to tell them in a case where 
the guns are operable, to tell the jury that they don't 
have to be operable. There is plenty of evidence these guns 


were operable, including the test made by Gunnar Erickson, 
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You have an exception on that. But they don't have to be 
operable under this Section if they can be fixed up to fire. | 
MR. DURKAN: I except to that portion where 
your Honor charged in words or substance that the signing 
of a true name can indeed be false -- 
THF COURT: You may have an exception as to all 
of that. I said it could be a violation of the statute. 
MR. DURKAN: That is right. And can be linked 
as a scheme to obfuscate the firearms record. I except to 
that portion. At one stage your Honor defined the entries 
which have been called in the statute equivalent as being 
truthful. I want to take exception to that in the charge. 
THE COURT: I said that being appropriate was 
equivalent to being truthful. You may have an exception 
to that. I don't know what else appropriate could mean. 


MR. DURKAN: I want to take exception to your 


use of the phrase good faith purchase, 


THE COURT: I didn't use that expression. I 
don't believe so. 

MR. DURKAN: I believe you did, your Honor. 
I wrote it down. A good faith purchaser, one or the other. 
I believe that may conjure up something in the jurv's 
mind that is not contemplated. 

THE COURT: If I used it, you have an exception. 
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MR. DURKAN: I respectfully except to your 
Honor's charge that statements were made by Grady that may 
tend to indicate export can be used against him, 

THE COURT: As admissions 

MR. DURKAN: As admissions, specifically the 
statement of intent prior to the execution of any of the 
acts. Also, in exception to your Honor's charging the 
life of the conspiracy as extending to the time of July 
1973 when Agent Quinn is alleged to have discovered it. 


MR. HOLMAN: Is that what in fact you did 


THE COURT: left that fact to the jury, but 
I said they could find it ended when it was discovered. 
I charged it to March 8th in accordance with our last 
night's discussion. 

MR. CAREY: That's correct, your Honor. 

THE COURT: But I told them if it was discovered 
or if it accomplished its purpose it ended because I think 
that is the law in this Circuit. In many cases they 


attempt to bring in attempts by one conspirator to cover up 


as probative the guilt of the co-conspirator, and we don't 


allow it. 
MR. DURKAN: That's all, your Honor. 


MR. BRUCE: If your Honor please, I would like 
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the record to reflect that I join in the exceptions to the 
charge of the Court, in every exception as stated by 


co-counsel except for the exception next to last, 


THE COURT: You can join with all of them, If 
they are any good and helpful to you, you can have them 
all. 

{End of robing room conference. } 

THE COURT: Members of the jury, except to 
tell you «hat I do appreciate your patience, I hope you 
are not too hunary, I lave nothing else to say to you at 
this time. You may withdraw from the courtroom in the 
custody of the U. S. Marshals and enjoy your lunch. Don't 
talk about the case in the restaurant. 


[At 3:15 p.m. the jury went to lunch, ] 


THF COURT: We will be in recess for approximately 


an hour or so. They may be able to be served auicker, in 


(Recess. ] 


| 
| 
view of the hour. So please try to be hack by 4:15. 
| 
} 
| 
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{In open court - 2:45 p.m.) 

THE COURT: I have a note here marked Court's 
Exhibit 2 for identification. 

“May we have copies of all counts in the indict- 
ment? Plus, one, one catalogue cover; two, Defendant's 
Exhibit A; three, one of the carbines." 

I wonder if counsel can get all those matters 
together and permit the U. S. Marshal to take it in the 


jury room. 


MR. DURKAN: I want to lodge an exception to 


the qivina of the carbine. 

THE COURT: I reqarded it as being in evidence 
and they have a right to look at it. So I will overrule 
that. 

You had better take the one that the witness 
testifed about, I think No. 13. 

MR. BRUCE: I was going to ask your Honor 
which one would be sent into the jury room. 

THE COURT: Do you have a preference? 

MR. DURKAN: The one that doesn't work. 

MR. BRUCE: Obviously. 

THE COURT: Don't qamble your life on whether 
they don't all work. 

Will vou qentlemen please see the Clezk and give 


him those matters so he may take them to the U. S. Marshal, 


and then would you stand by. 568a 
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7:50 P. M. a note was received.) 

COURT: Gentlemen, I understand there is some 
difficulty with respect to a copy of the indictment. What 
is the problem? 

MR. HOLMAN: Your Honor, it ought to be redacted 
to reflect the judgment of ‘uittal ordered by your Honor 
with respect to counts -- whatever they are. 

THE COURT: Well, what do you want to do? Do you 
want us to take scissors to it, do you want me to tell the 
jury an hour to retype it? What is your problem? 

MR. HOLMAN: The government has a proposal, 

MR. CAREY: Your Honor, the government agrees 


to provide them with a Xerox copy of the indictment which 


doesn't include those counts on which your Honor has granted | 


the defendants acquittal. 
THE COURT: If that is done, is that satisfactory? 
DURKAN: Yes, your Honor. 
BRUCE: Satisfactory, your Honor. 

THE COURT: Will you please do that as guickly as 
you can? The rest of the exhibits I will send them and tell 
the marshal the indictment is coming shortly. 

(Recess. ) 

{At 5:50 P. M. a note was received from the jury.) 


(In the courtroom in the presence of the jury.) 
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THE CLERK: Madam Forelady, have you agreed upon 


a verdict? 
THE FORELADY: 


Yes. 


THE CLERK: What is your verdict as to the defendant 


Mr. Grady on count 1? 


FORELADY: Guilty. 


CLERK: 


FORE LADY: 


CLERK: 


FORELADY: 


CLERK: 


FORELADY: 


CLERK: 


FORELADY: 


CLERK: 


FORELAD* : 


CLERK: 


FORELADY: 


CLERK: 


FORE LADY : 


CLERK: 


FORE LADY : 


CLERK: 


Count 2? 
Guilty. 
Count 3? 
Guilty. 
Count 4? 
Guilty. 
Count 5? 
Guilty. 
Count 6? 
Guilty. 
Count 7? 
Guilty. 
Count 8? 
Guilty. 
Count 15? 
Guilty. 


Count 16? 


FORELADY: Guilty. 
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sHE CLERK: Count 17? 
THE FORELADY: Guilty. 
THE CLERK: Count 19? 


THE FORELADY: Guilty. 


THE CLERK: What is your verdict as to M 


Jankowski on count 1? 

THE FORELADY: Guilty. 

THE CLERK: Count 2? 

THE FORELADY: Guilty. 

THE CLERK: Count 3? 
FORELADY: Guilty. 
CLERK: Count 4? 
FORELADY: Guilty 
CLERK: Count 5? 
FORELADY: Guilty. 
CLERK: Count 6? 
FORE LADY: Guilty. 
CLERK: Count 7? 
FOKELADY: Guilty. 
CLERK: Count 8? 
FORELADY: Guilty. 
CLERK: Count 15? 
FORELADY: Guilty. 
CLERK: Count 16? 
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THE FORELADY: Guilty. 


THE 


CLERK : 


Count 17? 


THE FORELADY: Guilty. 


THE CLERK: Members of the jury, listen to your 


verdict as it stands recorded: 


- You say you find the defendant Grady guilty on 


counts 1, 2, 3, 4, 5, 6, 7, 8, 15, 16, 17, and 19, and you 


find the defendant Jankowski guilty on counts 1, 2, 3, 4, 5, 


16 and 17. 


8, 25, 


(Each juror, upon being asked "Is that your 


verdict," responded in the affirmative.) 


THE CLERK: 


So say you all? 


4 THE COURT: At this time I will direct the clerk 


15 to record the verdict and I excuse the jurors. The Court | 
| | 
16 appreciates your attendance here and the performance of your | 
f 17 | duty as jurors. | 
E is The clerk has your certificates to represent your be 
19 | services that you have rendered. At this time I would say | sit 
-, to you you are released from my instruction that you may ore 3 
21 discuss the case. You have all your rights of free speech | 
i 
22 of any citizen and you can say anything you want. 
i 
23 By the same token, you are not required to discuss | 


your verdict or your reasons for your verdict with anybody. 


No person has a right to inquire of you or speak to you in 
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any way about this case. 

Should you consider that you are subject to any 
harassment by anybody you should be in touch with the chief 
judge of this court immediately. But you are free to say 
whatever you like. I generaJly tell jurors they may reel 
more comfortable if they don't discuss it with anybody. 
However, that is a matter of your own personal freedom and 
your right to do and say from now on what you please. I 
appreciate your prompt attendance and you may now withdraw 
from the courtroom and you are excused. As I have said, 
the gentleman here will give you your certificates. 

(The jury were discharged and left the courtroom.) 

THE COURT: I will direct that the United States 


probation officer make a full report with respect to each 


defendant. I am going to ask you to each attend at his 


office at the beginning of business on Monday morning. 

It's toe late to go thereat this hour on Friday. So report 
to the United States probation officer on Monday morning. 
That is the direction of the court. And I will continue 
you both on your present bail arrangements. 

I have instructed you previously as to your 
obligations concerning bail. I don't think I need to re- 
peat it. I will fix a date for you to return before me for 
purposes of sentence. April 23 at 9:30 a. m. You are each 
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obligated to be here at that time. We will be in recess. 
MR. HOLMAN: At this time do you want to hear 
motions from the defense? 
THE COURT: I think not If you want to wait until 
you get the transcript if you have anything of substance 


that you want to raise that hasn't already been reviewed in 


the record, you may do so. There is a jurisdictional period | 


of ten days on it and if you want it extended the court must 


do so during the period within which you can make the 
motions. I'd be glad to do that for you. Do you want 
enlargement of time? 

Mk. DURKAN: I would merely formally move for the 
protection of my client, formally move that the verdict of 


the jury be set aside as being contrary to law, to fact and 


to the weight of the evidence and to ail -- under all others | 


THE COURT: You can make that motion for the 


record and when you get yur transcript of the record if you | 


want to send in any supporting material, you may do so. 


| 
| 
| 
| 
| 
| 


I will deem that motion made. Same thing for you, Mr. Bruce.) 


MR. BRUCE: Thank you, your lionoe. 


THE COURT: Good afternoon, gentlemen. 
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3 ak Certification 


DEPARTMENT OF THE TREASURY 
BUREAU OF ALCOHOL, TOBACCO AND FIREARMS 


Date: BAR 13 i333 


Pursuant to the provisions of Section 7514, Internal Reveaue 
Code, certification of the attached records under the seal of 
the Department of the Treasury is requested: 


I certify that John Linthicum, Acting Supervisor, Applications 
Examiners, of the Bureau of Alcohol, Tobacco and Firearzs, 
North-Atlantic Region, New York, New York, has custody ard con- 
trol of all records filed and maintained in the North-Atlantic 
Region relative to applicatious for firearms licenses and th 
issuance and denial of firearms licenses under Chapter 44, 
Ticle 18, United States Code (Gun Control Act of 1968); ehae I 
am familiar with his signature; and, that I have examined his 
signature which appears on the annexed attestation and fine it 
to be his true signature. 


| 
| 
| 


for the use of 


For the Secretary: 


4], 
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GOVERNMENT'S EXHIBIT 3 


Date:March 12, 1975 
4417 0274 8008K 


TO WHOM IT MAY CONCERN: 

I, John A. Linthicum, Acting Suvervisor, Applications Examiners, 

of the Bureau cf Alcohol, Tobacco end Firearms, North-Atlantic Region, 
attest and certify that I have custody and control of all records 
filed anc maintained in the North-Atlantic Region relative to 
applicaticns for firearms licenses anc the issuance and denial of 
firearms licenses under Chapter 44, Title 18, United States Code, 
(Gun Control Act ef 1965). A search of these records disclosed that 
John Jankowsk: , d/t/a J & J Bait Shop, 32 Yonkers Ave., Yonkers, New 
York, held license number 13-295 during the period from October 9, 1969 
to 1975 as a dealer in firearms other than destructive devices or 
ammunition for other than destructive device. 


_ 


John! A. Linthicum 

Supervisor, Applicaticns 
Examiners 

Bureau of Alcohol, Tobacco 
and Firearns 
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uh Certification 


DEPARTMENT OF THE TREASURY 
\UREAU OF ALCOHOL, TOBACCO AND FIREARMS 


Date: MAR 32 1975 


Pursuant to the Provisions of Section 7514, Internal Revenue 
ode, certification of the attached records under the geal of 
the Department of the Treasury is requested: 


I certify that John Linthicum, Acting Supervisor, Applications 
Examiners, of the Bureau of Alcohol, Tobacco and Firearms, 
North-Atlantic Region, New York, New York, has custody and con- 
trol of all records filed and maintained in the North-Atlantic 
Region relative to applications for firearms licenses and the 
issuance and denial of firearms licenses under Chapter 44, 
Title 18, United States Code (Gun Control Act of 1968); that I 
am familiar with his signature; and, that I have examined fis 
signature which appears on the annexed attestation and find ic 
to be his true signature. 


for the use of 


For the Secretary: 


GOVERNMENT'S EXHIBIT 4 


Date: March 12, 1975 
4417 0274 8008K 


TO WHOM IT MAY CONCERN: 

I, John A. Linthicum, Acting Suvervisor, Applications Exazizers, 

of the Bureau of Alcohol, Tobacco and Firearms, North-Atlentic Rericna, 
attest and certify that I have custody and control of all recoréds 
filed and maintained in the North-Atlantic Recion relative to 
applications for firearms licenses and the issuance and denial of 
firearms licenses under Chapter 44, Title 12, United States Coée, 
(Gun Control Act cf 1965). A search of these records dinc.. sed that 
Francis M. Grady, 85 St. Andrews Place, Yonkers, New York, never 
executed or filed applications for firearms licenses under Chapter 44, 
Title 18, United States Code. 


VC n() ( 
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John A. Linthicum 

Supervisor, Applications 
Examiners 

Bureau of Alcohol, Tobacce 
and Firearms 
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DEPARTMENT OF STATE 


Washington. OC. 20520 Cov 7 
EXHIBIT 
U. S. DIST. COURT 


STATEMENT OF SEARCH OF RECORDS 


DISTRICT OF weicninens 
) 
I, William B. Robinson, Director, Office of Munitions 
Control, Department of State, Washincton, D.C. 20520 
do hereby certify that I have custody of all records. 
of the Department of State consisting of applications 
for registration of persons engaged in the business 


of manufacturing or exporting arms, ammunition and 


implements o£ war, including technical data relating 


thereto, and applications for such licenses, under the 
provisions of Section 414 of the Mutual Security Act of 
1954, as amended (22 U.S.C. 1934), and the provisions 
and conditions promulgated thereunder. The records in 
my custody include all such applications and licenses 


for the period January 1, 1970 through Jani ry 31, 1976. 


GOVERNMENT'S EXHIBIT 5 


I further certify that, after diligent search 
of said records, no record has been found of any 
registration application by, any application for export 
license by, or any export license issued to, any of the 
following named persons with respect to the exportation 
of arms, ammunition and implements of war, including 
technical data relating “hereto, during the period 


January 1, 1970 through January 31, 1976. 


Francis Michael Grady 
J. & J. Bait Shop 


| Sa oP . 


— 7 pms (a 


(Signature) 


GOVERNMENT'S EXHIBIT 5 


No. 76/3196 


United States of Antprica 


DEPARTMENT OF STATE 


ll to whom these presents shall comer, 6reeting: 


D1 


039902 ° 
4 4 RQ Da) wenw 
PERSE O dh whe ee NOU LUS ONS seers: 


* . 


oF de 


in testimony whereof, /, . Robert_s.. Ingersoll, 
Acting Secretary of Slate, have hereunto caused the seal of the Depart- 
ment of State to be affixed and my name subscribed by the Authenti- 
> cation Officer of the said Department, at the cily of Washington, in 


the District of Columbia, this second 


day of March 


By ° 


584a 


fe is nol valid if it is removed or altered in any way whatsoevcr 
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GOVERNMENT'S EXHIBIT 6 


USA 335-475 
(ED. 423-71) 
DEPARTMENT OF STATE 
Wasnrington, 0.C. 2052¢ 
Gov T~ 
EXHIBIT 
U. S. DIST. COURT 
S. D. OF N.Y. 
STATEMENT OF SEARCH OF RECORDS a 
) 
DISTRICT OF COLUMBIA) ss: 
) 


I, William B. Robinson, Director, Office of Munitions 
Control, Department of State, Washington, D.C. 20520, do 
hereby certify that I have custody and control of all ap- 
plications for licenses, registration and records of all: 
licenses to export articles enumerated in the United States 
Munitions List, under the provisions of Section 414(b) of 
the Mutual Security Act of 1954, as amended, and as recuired 
under Title 22 United States Code, 1934, and the provisions 
and conditions provided and promulgated thereunder. 

I further certify that after diligent search of said 
records, no evidence has been found to show that registraticn 
applications or applications for licenses were submitted by 
or that registration certificates or licenses were issued tc, 


ee any of the following named persons authorizing the exportation 


585a 


GOVERNMENT'S EXHIBIT 6 


Page 2. 


of arms, ammunition, or implements of war during the pericc 
January 1, 1970 through April 9, 1975. 

Francis Grady 

John Jankowski 


ge ane a” ae 


(Signature) | ~ 


Subscribed and sworn to before me this 2y' day of / 


F Se a aaa 
ae a f BF 
Sa 


Lf 9g # - Ys", ~ 4°>4N 4 
(Notary Public in and for 
the District of Colwabia) 
: 


~ Pas 


My commission expires PF 


DEPARTMENT OF STATE 


\to whom these presents shall camer, Greeting: 


ertify That Mr. Willian B. Robinson, whose name is subscribed to 


* 4 2 9 y 7 be a 
ument hereunto annexed, was at the time of 


4. in testimony whereof, 7, SOE PE es Ange 


* Acting Secretary of State, have hereunto caused the seal of the Depa 


ment of State to be affixed and my name subscribed by the Authn 


° / 
“! Acting Secretary of State. 


()4_A> fp. 


a a ’°A , , Pe 
iF ot } Stal bot 6L5 


ere enw - Se et ‘- 
Authentication Officer, Department of State. 
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EXCERPTS FROM GOVERNMENT'S EXHIBIT 7 


2produced at pages 589a thru 596a. 


BROOKLYN 
KNOCK ROAD 
BELFAST 
NORTHERN IRELAND 6TS oLe 


Tetephone 


BELFAST 650222 


Sir Jemie Fienegen CBE 
Chief Constable 


23 February 1976 


am 
civil poli 
Pursuant to 
s amended 
Constabulary 
(Northern Ireland) 1970 The Royal Uls 
is charged with securing, maintaining 
of all weapons within the territory of Northern 
which are not lawfully held by virtue of a statutory 
it or otherwise in the possession 


Pursuant 


my supervision regi ke official 


seizure, meinten i di ll such weapo 


These official nai ined in my custody 


> 


control. = 
and accurate 

entries therein, 

the nature 

The Royal 5 te y . supervisi 


in the course 


GREAT BRITAIN AND NORTHERN IRELAND ) 
COUNTY OF THE CITY OF 8ELFAST ) 
CONSULATE GENERAL OF THE UNITED STATES OF A’RICA) 


I, Peter Spicer, Consul General of the 
United States of America at Belfast, Northern Ireland, duly 
commissioned and qualified, do hereby make known and certify to 
all whom it may concern that the signature" James Pernard Flanagan" 


subscribed to the annexed certificate, is of the true and proper 


handwriting of The Chief Constable of the Royal Ulster Constabulary 


——————————— Te 


that the seal affixed to the said certificate is the seal of the 


Royal Ulster Constabulary 
and that to all acts signed as the annexed full faith and credit 


are and ought to be given in judicature and thereout. 


In testimony whereof I have 
hereunto set my hand and affixed the 
seal of the Consular Service of the 
United States of America at Belfast, 
Northern Ireland, aforesaid, thi: 23rd 
day of February in the year o 
our Lord one thousand nine hundred 


and seventy six. 


Peter Spicer 
Ccnsul Genera! 
of the United States 
of America 


-- sn, a rR Ce ae Ee 
a 
J 


T PRITAIN AND NORTHERN IRELAND ) 
TY OF THE CITY OF EFLFAST ) 8s 
q/LATE GENERAL OF THE UNITED STATES OF AMERICA ) 


I; Peter Spicer » Consul General of the United 
of America at Belfast, Northern Ireland, duly corrissioned 
lified, do hereby certify that the annexed document has teen 


d by @ person authorized to make the attestation, 


IN WITNESS WHEREOF I have hereunto set my hand and 


the seal of the Consulate General of the United States of 


t Belfast, Northern Ireland, this 23rd day of February, 


Feter Spictr 

Censul Genera! 

of the United States 
of Americe 


_——.. 


Te ephone 


BELFAST 650222 


Sir Jarme Flanagan CBE 
Chief Constabie 


I, James Bernard Flanagan, C.B.E., an 
Chief Constable of Tne Royal UI: 
Constabulary, the civil police 
Nortnern Ireland, United 

attest that the attached 

true and accurate copies 


records or entries therein of the 


Royal Ulster Constabulary in my custody 


and control which are required by the 


nature of this office and made by o 
personnel of The Royal Ulster Const 
pursuant to and in furtherance of 


lawful public duties. 


GREAT BRITAIN AND NORTHERN IRELAND ) 
COUNTY OF THE CITY OF BELFAST ) 
CONSULATE GENERAL OF THE UNITED STATES OF AMERICA) 


I; Peter Spicer, Consul General of the 
United States of America at Relfast, Northern Ireland, duly 
commissioned and qualified, do hereby make known and certify to 
all whom it may concern that the signature" James Bernard Flanagan" 
subscribed to the annexed certificate, is of the true and proper 


handwriting of the Chief Constable of the Royal Ulster Constabulary 


that the seal affixed to the said certificate is the seal of the 


Royal Ulster Constabulary 
and that to all acts signed as the annexed full faith and credit 


are and ought to be given in judicature and thereout. 


In testimony whereof I have 
hereunto set my hand and affixed the 
seal of the Consular Service of the 
United States of America at Belfast, 
Northern Ircland, aforesaid, this 23rd 
day of February in the year o 
our Lord one thousand nine hundred 
and seventy six. 
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(FS pre 
Fater Ssicer 


Censui Ceners! 
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Or tne United States 


ef America 


A 
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States o 


Belfast, 


February, 


General 


N +h - 
Nortnern 


YU 
Teter Spicer 
Consul General 
of the United States 
of America 
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3 x .30 M1 Ammo. 


30 x .32 Ammo. 


EXCERPTS FROM GOVERNMENT'S EXHIBIT 8 


Reproduced at pages 598a thru 605 


+ ome 


I, Stanley Orme, am a Minister of State for Northern Ireland. 
I certify that William Ewart Bell is the Permanent Secretary of 


the Department of Commerce in Northern Ireland. 


(— ( a 
Mie = 
a -~ a — 4 


24 February 1976 


GREAT BRITAIN AND NORTHERN IRELAND 
COUNTY OF THE CITY OF BELFAS 
CONSULATE GENERAL OF THE UNITED STATES OF AMERICA 


ie Peter Spicer, Consul General of the United 
States of America at Belfast, Northern Irelamd, duly commissioned 
and qualified, dco hereby certify that the annexed document has 


been attested by a person authorized to meke the attestation, 


IN WITNESS WHEREOF I have hereunto set my hand and 
affixed the seal of the Consulate General of the United States 
of America at Belfast, Northern Ireland, this 25th = day of 


February, 1976. 


Feter Spicer 
Consul Genera! 
of the United States 
ef America 


RITAIN AND NORTHERN IRELAND ) 
OF THE CITY OF BELFAST ) 
TE GENERAL OF THE UNITED STATES OF AMERICA) 


POTN re rr et ee 


» Peter Spicer, Consul General of the 


States of America at Belfast, Northern Ireland, duly 


=. 


ioned and qualified, do hereby make known and certify to 
it may concern that the signature" Stanley Orme " 


bec to the annexed certificate, is of the true and proper 


She eee tr ad 


ting of Stanley Orme, Minister of State for Nortnern 
Ireland 
e seal affixed to the said certificate is the seal of the 


Northern Ireland Office 
t to all acts signed as the annexed full faith and credit 


ought to be given in judicature and thereout. 


thm se 


| 
t 
| 
| 
t 
F 
t 
Fi 


In testimony whereof I have 
hereunto set my hand and affixed the 
seal of the Consular Service of the 
United States of America at Belfast, 
Northern Ireland, aforesaid, this 2Sth 
day of February in the year of 
our Lord one tr. -=nd nine hundred 
and sevent six. 


ee meme 
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CAGE ncn 


feter Spicer 
ensul Gerera. 
of the United States 
€ ; of America 


BEST COPY AVAILABLE 
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DEPARTMENT 
ohare OF COMMERCE 


64 CHICHESTER STREET 
BELFAST BT14JX 


ae 
I 


I, William Ewart Bell, am Permanent Secretary of the 
Department of Commerce. I certify that the Department of 
Industrial and Forensic Science is a Division of the 
Department of Commerce under my supervision. I certify 


that Alfred John Howard is the Director of the Department 


RE 


of Industrial and Fcrensic Science and that the signature 


appearing on the attached Certification of the Director 


is that of Alfred John Howard. 


i 
| 
{ 
| 
! 
{ 


24 February 1976 


Department of Industrial and Forensic Science 
180 Newtownbreda Road Beltast BTS 4QR 


Telex 747025 Telephone 645421 
Director A ] Howard MA PAD FRIC 


Our reference: 
Your reference: 


I Alfred John Howard MA PhD FIFST C Chem FRIC am the Director 

of the Department of Industrial and Forensic Science. I attest 
that the Department of Industrial and Forensic Science is 

charged with providing expert evidence to the Courts and that 

the official records of this office are maintained pursuant to 
the lawful duties of this office and required by the nature of 
this office. I certify that John Ivan Walter Hill is the 
custodian of the official records of the Department of Industrial 
and Forensic Science and that the signature appearing on. the 
attached attestation is that of John Ivan Walter Hill and that 


he is authorised to make the attestation. 


4 bleed 


Department of Conimerce 
Department of Industrial and Forensic Science 
180 Newtownbreda Road Belfast BT8 4QR 


Telex 747025 Telephone 645421 
Director A J Howard \{4 PhD FRIC 


Our reference: 
Your reference : 


I John Ivan Walter Hill am Senior Liaison Officer of the 
Department of Industrial and Forensic Science. I attest that 

I am the custodian of the official records of the Department of 
Industrial and Forensic Science and that the attached documents 
are true and accurate copies of the official records of entries 
therein of the Department of Industrial and Forensic Science, 


which records are maintained pursuant to the lawful duties of 


this office and required by the nature of this office. 
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Feceral Firearms Act Sec 1 
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GOVERNMENT'S E°*SIIBIT 10 


' 
/ 1 - = ere oe, , 
Tnis is to certify that lac KO ‘Grier Yonxers, New Yorx 
cid on SHe - 1970, transfer ownezship of ana responsivilivsy 
for U,S. Carrine Cz... 00. el Serial wo( (67/7: 
, twee fl o Gg £, . ee 
ane fSevristl ol Lé 7€39 | , te” ) Ee gr See or . 
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S. D. OF N. Y. 


10 at” 


GOVERNMENT'S EXHIBIT 11 


This is to certify that Edwaed MViscovg Yonkors, New York 
did on 7/23 1229, transfor ownership of and responsibility 
for UsSe Carbine Cale 30. ii-l Serial no(_/&G9GGo3 ) and 


Serial ‘No( 17, £9 | ) to fic CHREL-O CALLALHAY Of = iGSE 
eat WE 


: who is neither a convicted fylo; 
felon, uncer indictment, a fugitive from justice, a drug addict, 
nor an enemy of the United States or tho State of New York. 
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Transfercs ae 1c Nad 
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EXHIBIT 
U. S. DIST. COURT 
S. D. OF N. Y. 
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GOVERNMENT'S EXHTBIT 12 


ihis is to certiZy thot PD. Ocmi2ce og Yonkers, \ew York 
cid on ___1970, trencfer ownership of and recponsibility 


for UeLe Carbine Cale 5064 Viel Serial WoC. [3 ©C S ) end 
Serinl No PY dk be A nd ‘ 


vhe in neither a convictec felon: 


felon, under sachets 2 furitive frou justice, a crug addict, 
nor an eneny of the United Stctes or the tate of iow York. 
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USA 333-475 
(ED. 4-23-71) 
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EXHIBIT 
U. S. DIST. COURT 
S. D. OF N. Y. 


RST COPY AVAILABLE 
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Attorney for 
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DOUNTY OF NEW YORK 
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